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UNiteD Siaics TAA CUURT 
GENERAL DOCKET 


DOCKET NO. 


_ 2491-73. 


: APPEARANCES FOR PETITIONER: 
IAM M. IVLER and BARBARA IVLER William M. Ivler, 125 Strawberry Hill Ave., 
: ae Stamford, Conn. 06905 


3 Nash Court 


i Stamford, Conn. 06900 | Ss PETITIONER, 


vs. 


as OF INTERNAL REVENUE, 
RESPONDENT. 


ADO REESE 


Dare Filings and Proceedings 


hore 9, 1973 PETITION FILED: FEE PAID Apr. 9, 1973 


em. 9, 1973 REQUEST by Petrs. for trial at New Haven, Conn. eas — Apr. 11, 1973 
pr. 9, 1973 ENTRY OF APPEARANCE by Willian M. Ivler as counsel 
t 

for Petrs. 2 filed. | 


O, 1973 | ANSWER by Resp, filed. 


1974 NOTICE of Trial on April 15, 1974 at Bridgeport onn 


| 
ne 14, 197 NOTICE OF CHANGE OF TRIAL DATE to Tue., April 16, 197). 


as 16, 197) |HEARING at Bridgeport, Conn. before Judge Simpson. 


ora otion for continuance - granted = continued. 


tioner's oral motion is granted and case is 


contimued to ne session at New Haven, Connecticut. 


TRANSCRIPT of April. 16, 197) rec'd. 


Ah) Ne, on Mg 


eb. 2/,.2°.2075 HEARING 


kook 


eb.25,1975 ORDER, that Resp's motion is sranted enc case 


is continued generally. 


(Continued to page 2) 


Melwn I. Weiss, 1 Pemn Plaza, New York, No 
OFT ETS A ABER 


Served 


[Apr. 11, 1973 | 


Apr. 11, 1973 @ 


APRz6 ‘On: 


fine 5 1975 


Pryern My. FA 


May pide 
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WILLIAM M. IVLER AND BARBARA IVLER PETITIONER nu é 
Dare Filings and Proceedings Action Served 


Month Day Year 


Ma e . ? ived 


uly 14, 1975 | NOTICE OF TRIAL on Oct. 20 9 at Bridgero conn a 1975 | 


Oct. 20 and + 
~ he 975| TRIAL at Bridgeport, Conn. before Judge Fay. 2 


i 


of Appearance by Mel I. Weiscasbounsel — 
STIPULATION OF FACTS No. 1 with attached exhibits 
filed, 10-21-75. 


Stipulation of Facts No. 2 with attached exhibits | 
filed 10-21-75. | | 


IMULTANEOUS : : 
ORIGINAL BRIEFS DUE: Dec. 22, 1975 


Jan. 21, 1976 


SUBMITTED TO JUDGE FAY 


Nov. 10, 1975 | TRANSCRIPT of Oct. 21, 1975, rec'd. __ 
Dec. 19, 1975 | ENTRY OF APPEARANCE by Melvyn I. Weiss as counsel for 


tr. Filed. 
_ 2 1975! BRTEF for Resp. filed. 
bc. 29, 1975 | BRIEF for Petr. filed. (P.M. Timely) 


Jan. 28, 1976 |REPLY BRIEF for Reso. filed. (OK to f'le ner Judce FEB 2 1975 
‘Ee 2 1978 


JUL 7 9 1978 


eb. 2, 1976 |REPLY BRIEF for Petr. filed. (OK to file ver Judge) 


July 21, 1976 
AUG wb 19/6 


July 19, 1976. (Leave to file GRANTED 


; . : 2)9,97 ag" 
Aug. 23, 1976, filed, (anonaniad to page 3) 
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UNITED STATES TAX COURT 


GENERAL DOCKET 
bocker No. 2491-73 


(Continuation) 


WTT TTA LER AND BARBARA TVLER PETITIONER PAGE 


Month = Vear Filings and Proceedings : 
APPELLATE PROCEEDINGS 
Oct. 18, 1976 | NOTICE OF APPEAL to U.S.C.A. and Cir., filed b Petrs. 


Oct. 18, 1976 | NOTICE of Filing with copy of notice of appeal sent to 


Mr. Meade Whitaker. 


Chief Counsel 


Oct. 18, 1976 |MOTION under Rule 11(d) Federal Rules of Appellate 


Procedures that the time to transmit the record to be 


Oct. 


recuced to 15 days. 


Oct. 18, 197¢6|/ORDER that Resp. shall have to and including Oct. 26, 


1976, to file objections to aforesaid motion of if no 


is filed on or before the date for filing, the Court 


will taken whatever further action it deems appropria Oct. 19, 197 | 


- 
9 MOTTCE Obie on by sre +o ne ' motion filed 


Oct. 27. 1976 ORDERED that the informal reauest are granted and 


Petrs' aforesaid motion is deemed to be withdrawn. Oct. 26, 19 


1976 _INOTICE. to parties. of assembling and date for trans- 
mission of record. bet. 28 


-S.C.A. CIVIL APPEAL SCHEDULING ORDER FILED. Nov. 2 


ORDER thet the Clerk is directed to file the Scheduling 
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UNITED STATES TAX COURT 
WASHINGTON 
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WILLIAM M. IVLER and 
BARBARA IVLER, 


Petitioners, 


) 
) 
) 
vs. ; DOCKET NO. 2491-73 
COMMISSIONER OF INTERNAL REVENUE ) 

) 

) 


Respondent. 


NOTICE OF APPEAL 


Notice is hereby given that William M. Ivler and Barbara Ivler 
hereby appeal to the United States Court of Appeals for the Second Circuit 
from the decision of this Court need in the above captioned proceeding on 
the 2lst day of July, 1976. 


"New York, New York 
October » 2978. 


One Penn. Plaza 
New York, New York 10001 
Attorney for Petitioners 
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UNITED STATES TAX COURT 


WILLIAM M. IVLER and 
BARBARA IVLER, 
Petitioners, 
vs. pocxer no. 24917749 
COMMISSIONER OF INTERNAL 
REVENUE, 
Respondent. 


The above-named petitioners hereby petition for a 
redetermination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency dated 
January 15, 1973, and as the basis for their case, allege as 
follows: 

l. The petitioners are individuals with their residence 
at 3 Nash Court, Stamford, Connecticut. The returns for the 
periods here involved were filed with the District Director 
in Hartford, Connecticut. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit "A") was mailed to the petitioners under 
date of January 15, 1973. 

3. The deficiencies as determined by the Commissioner 
are in income taxes for the calendar years 1966 and 1967 in 
the amount of $26,625.59 and $29,677.44, respectively, of which 


the full sums are in dispute. 
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4. The determination of tax set forth in the said 

notice of deficiency is based upon the following errors: 

The sum of $235,833.00 received by petitioner 
William M. Ivler in the year 1966 anu che sum of $64,167.00 
received by petitioner William M. Ivler in the year 1967, all 
from Gevyn Construction Corp., were not a bonus and salaries for 
services rendered but were capital gains as reported by petitioners 
in their income tax returns for said years. i 

5. The facts upon which the petitioners rely as the 

basis of this case are as follows: 

(a) Petitioner William M. Ivler (hereinafter re- 
ferred to as "William") was admitted to practice law in the 
State of New York in 1947. 

(bo) Petitioner William had practiced law in the 
City and State of New York continuously from 1947 to July, 1963. 

(c) In July, 1963 petitioner William was associated 
with the a firm of Galef & Jacobs in the City of New York. 

(a). Gevyi Construction Corp. (herein referred to 
as "Gevyn") was a New York corporation of which, in July, 1963, 
George Ungar was the owner and holder of two-thirds (2/3) of 
the issued and outstanding haces at stock of Gevyn and his 
wife, Evelyn H. Ungar, was the owner and holder of one-third 
(1/3) of the cuee and outstanding shares of stock of Gevyn. 

(e) Commencing in 1961, petitioner William was the 
Vice-President of Gevyn, but was still associated full-time 


as an attorney with Galef & Jacobs. 
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(£) Commencing in approximately 1960 and until 
July, 1963, Gevyn was a law client of petitioner William. 

(go) In duly,, 1963 petitioner William entered into 
an oral agreement with George Ungar and Evelyn H. Ungar (some- 
times. jointly hereafter referred to as the “Ungars"). 

(h) Said agreement provided: 

(i) that petitioner William would leave his 
practice of law and would become a principal of Gevyn and Le 
employed by Gevyn; 

(ii) that the then "worth" of Gevyn was 


$270,000.00, which would be the property of the Ungars; 


(iii) that thereafter from July, 1963, 


petitioner Yilliam was to be the "owner" of one-third (1/3) 


of Gevyn, less the aforesaid $270,000.00; | 

(iv) that the Ungars reserved the right to buy- 
ou, or purchase petitioner William's interest and petitioner 
William had the right to require the Ungars to purchase said 
interest; : 

: (v) that if said buy-out or purchase occurred 
within the first two (2) years, the purchase price of petitioner 
William's interest was to be cae-half (1/2) of his interest (or 
one-sixth (1/6) of Gevyn's worth after taxes and after the 
first $270,000.00) but no less than an amount to reflect 


petitioner William's giving up his law practice; 
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_ bel that if said buy-out or purchase 
occurred within the third through fifth years, the purchase 
price of petitioner William's interest in Gevyn was to be the 
value of his one-third (1/3) interest in Gevyn, but no less than 
an amount to reflect petitioner William's giving up his law 
practice; : i 
, (vii) that after five (5) years, the Ungars 
had no further right to purchase or buy out petitioner 
William's one-third (1/3) interest in Gevyn; and 

(viii) that during this five (5) year period, 
petitioner William was to receive a salary of $30,000.00 per 
year, to be deducted as a normal expense of Gevyn. 

(i) Petitioner William attempted to have this 
agreement reduced to writing, but the Ungars failed to sign 
any agreements thot were prepared. 

(j) From July, 1963 to January, 1966, Gevyn became 
the low bidder as the general contractor for the following 
projects: : eee 


(i) Boston Veteran Administration Hospital - 


Rehabilitation - approx. $4, 200,000.00. 


, 


(ii) Science Building No. 1 - State University 
Construction Fund (N.Y¥.), new construction - approx. $2,500,000.00. 

‘4ii) U. S. Post Office (Hartford) Rehabilitation 
sai aix conditioning - approx. $1,800,000.00. 

(iv) Mayview State Hospital (Pa. } = Male and 
Female Convalescent Domitoxy, new construction - approx. 


fel t 
e 


$4,600,000.00. : Fi j : : ce : . 
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(v) Warren State Hospital (Pa.) = Geriatrics 
Complex, new construction - approx. $6,400,000.00. 
(k) In January, 1966 there were still under construction, 


requiring substantial completion, the U. S. Post Office (Hartford), 


“Mayview State Hospital and Warren State Hospital, all of which 


were scheduled to be completed no iater than December, 1967. 

(1) The Ungars and Gevyn admitted that by their acts 
that petitioner William had an enuiey, and/or real, and/or 
defacto interest in the capital of Gevyn during the period 
commencing in July, 1963. 

(m) The Ungars and petitioner William agreed in 
February, 1966 that petitioner William's interest in Gevyn was 
worth $300,000.00, including the prospective profits after taxes 
to be realized on the three incomplete: projects. 

(n) In February, 1966 petitioner William and the 
Ungars agreed that the three outstanding incomplete projects 
had a potential profit in excess of $1, 200,000.00 (before taxes) 
and would all be completed by December 1, 1967. 

(o) Petitioner William agreed to remain with the 
Ungars aid Gevyn, and to take charge of, and be responsible for, . 
completing the aforesaid projects and that to do so he would 
spend his full time in Gevyn' s employment to December 1, 1967. 

(p) On February 14, 1966 petitioner William entered 
into.a written agreement with the Ungars (and Gevyn) to receive 
$160,000.00 on that date and $100,009.00 per annum for the 
period cocnadeine December l, 1966 to December 1, 1967. — 
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(+) At the insistence of the Ungars and over the 
objections of petitioner William, the aforesaid sum of $160,600.00 
was designated “bonus" and the $100,000.00 per annum was designated 
"salary". | 

(r) From its formation up to February, 1966, Gevyn 
had never paid a bonus to any employee in excess of $2,000.00. 

(s) Except for petitioner William, from its formation 
up to February, 1966, the highest paid individual employee of 
Gevyn, including the Ungars, was less than $30,000.00. 

(t) The Ungars have admitted in various documents 
that petitioner William had an equity interest in Gevyn, though 
the percentage and worth thereof were at various times disputed. 

(u) February 14, 1966 was the last day for Gevyn to 
file its income tax return for 1965. 

(v) On neeuecy 14, 1966 Gevyn paid to petitioner 
William the sum of $160,000.00. 

(w) On ox about February 14, 1966 Gevyn paid to 
petitioner William a sum to adjust his “salary" as of December 1, 
1965 to $100,000.00 per annum and thereafter up to December l, 
°1967 paid petitioner William at the rate of $100,000.00 per 
annum. f 

(x) Petitioner William continued in the employ of 
Gevyn avedh December 1, 1967 and received a “salary" of 
$100,000.00 per annum. 

(y) Petitioner William was actually engaged in 


Gevyn's business, specifically the completion of the Hartford, 


Mayview and Warren projects from February, 1966 to December 1, 


1967. 
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(z) Gevyn paid to petitioner William, pursuant to 
the Agreement of February 14, 1966, the sum of $160,000.00 on 
February 14, 1966 and $100,000.00 per annum ($106,829.00,in 
1966 and $91,663.00 in 1967). 

(aa) These sums represented the sum of $300,000.00 
for the purchase of petitioner Willian's interest in Gevyn, 
plus $60,000.00 as salary for the two years from December 1, 1965 


to December 1, 1967. 

Wherefore, the.petitioners pray that this Court may 
try the case and determine that the notice of deficiencies is © 
incorrect and should be vacated, declared null and void and 


that this Court shall detexmine that. no further income taxes 


axe due and owing from the petitioners. 


FI 
Willian M. Llvier, Petitioner and 
Petitioners' Attorney 
125 Strawberry Hill Avenue 

_ Stamford, Connecticut 06902 


. 
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STATE OF CONNECTICUT ) 
) 


COUNTY OF FAIRFIELD ) 


William M. Ivler, being duly sworn, says that he is 
one of the petitioners above named; that he has read the 
foregoing petition, or had the same read to him, and is 
familiar with the statements contained therein, and that the 
statements contained therein are true, except those stated to 
be upon information and belief, and that those he believes to 


be true. 


Pe ee ay a 


William M. Ivler 
Subscribed and sworn to 


before me, this U4 day 
of April, 1973. 


waw) Lelthow 


Notary Public 


NOTARY PUBLIC 
My Commission Expires April 1, 1977 


, 
ioe 
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T. C. Memo. 1976-223 


UNITED STATES TAX COURT 


WILLIAM M. IVLER and BARBARA IVLER, Petitioners v. COMMISSIONER 
OF INTERNAL REVENUE, Respondent 


Docket No.-.2491-73. Filed July 19, 1976. 


Melvyn I. Weiss, for the petitioners. 


Peter J. Panuthos, for the respondent. 


MEMORANDUM FINDINGS OF FACT AND OPINION 
FAY, Judge: Respondent has determined the following 


deficiencies in the Federal income tax of petitioners: 


TYE Deficiency 

December 31, 1966 $26,625.57 | 

December 31, 1967 29,677.44 
SEQUS JUL 13 276 


~ 
. 
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We must decide if $235,833 and $64,167 reported by peti- 


* 


tioners as long-term capital gains on the returns which they 
filed for 1966 and 1967, respectively, were long-term capital | 
gains or ordinary income. 
FINDINGS OF FACT | 
Certain facts have been stipulated and are so found. | 
Petitioners are husband and wife. They filed joint | 
Federal income tax returns for the years in issue with the 
Internal Revenue Service Center, Andover, Massachusetts. 


They were residents of Stamford, Connecticut, when they 


| 
| 
filed their petition with this Court. | 
} 
| 
William M. Ivler (William) was admitted to the bar of | 
| 
the State of New York in 1947. From that time to the summer 
of 1963 he practiced law in that State. 
In 1960 William was retained by the Gevyn Construction 
Corporation (Gevyn) as its attorney. Gevyn had been organized 
in 1958 by George and Evelyne Ungar who owned two-thirds and 
one-third, respectively, of its outstanding stock. 


At all times relevant, Gévyn was an electing small 


business corporation within the meaning of subchapter S&S 


(sections 1371 et seq., Internal Revenue Code of 1954, as 
i . 
amended ). 


All statutory references are to the Internal Revenue Code 
of 1954, as amended, unless otherwise indicated. 


J 


PAGE 15-a 


By 1963 from one-tenth: to one-fifth of William's ors 
fees was derived from the Gevyn account. 

In July 1963 the Ungars invited William to assume the 
vice-presidency of Gevyn. In the following month William 
accepted that offer, having consequently to forego the 
practice of law. 

It was agreed that William's salary be fixed at 
$30,000 annually and that he acquire one-third of the stock 
of Gevyn outstanding. 

In fact, William never received any Gevyn stock. fl 
Rather, he entered into an agreement with Gevyn in February 
1966, pursuant to the terms of which he was to receive a 
cash payment of $160,000 and, for a period of two years 
from December 1, 1965, $100,000 annually. Pursuant to that 
agreement which was dated November 30, 1965, William 
received $266,833.33 in 1966 and $91,666.67 in 1967. ' 

On the return which they filed for 1966 petitioners 
reported as ordinary income $31,000 of the amount which 
William received pursuant to the aforesaid contract; the 
balance they reported as long-term capital gain. On the 
return filed for the subsequent year $27,500 was reported 
as ordinary income and the balance as long-term capital 


gain. 


ai” 
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' OPINION 


The contract dated November 30, 1965, characterized 
the payments made pursuant to its terms as compensation 
for services. Respondent contends that as a signatory 
of the contract, William is bound by that characterization 
and had therefore to report the entire amount received pur- 
suant to the terms of the contract as ordinary income. 

Petitioners contend that the character of the payments 
must be determined with reference to all of the circumstances 
attendant upon their being made. 

It is firmly established that in determining the character 
of payments made pursuant to a written contract, we will look 
beyond its provisions if there is "strong proof" that the 
contract does not reflect the substance of the agreement 
entered into by the parties. Carl L. Danielson, 44 T.C. 549 
(1965), revd. 378 F.2d 771 (3rd Cir. 1967), cert. denied 
389 U.S. 858 (1967). 

In support of their characterization as long-term capital 
gain of $300,000 of the amount received by William pursuant to 
the contract dated November 30, 1965, petitioners contend that 
the $300,000 was paid, not as compensation for services, but 
in consideration of William's having released rights to an 
equity interest in Gevyn. whether eroot of such a contention 


would support petitioners' characterization of the $300,000 


in issue depends upon how William acquired the rights he is 
purported to have released. Cf. Commissioner v. Ferrer, i 
304 F.2d 125 (24 Cir. 1962), revg. in part 35 7.¢. 617 (1962). 
The record compiled herein hardly elucidates the terms of the 
agreement pursuant to which William acquired those rights, 
although petitioners must adduce strong proof in support of 
their contentions. Carl L. Danielson, Supra. Ultimately 
petitioners appear to contend that by giving up the practice 
of law in order to devote all of his time to Gevyn, William 
acquired rights to receive one-sixth of Gevyn's stock on 
June 30, 1965, and another one-sixth three years thereafter. 
If this was so, we must nevertheless hold that the $300,000 
in issue was ordinary income. 

Consideration received for refraining from labor is 
taxable as ordinary income. See Salvage v. Commissioner, 
76 F.2d 112 (2d Cir. 1935), revg. a Memorandum Opinion of the 
Board of Tax Appeals, affd. 297 U.S. 106 (1936). This prin- 
ciple: of law, commonly applied with respect to covenants not 
to compete, is, in our opinion, applicable in the present 
case as well. We therefore conclude that if William had 
received the equity interest in Gevyn to which petitioners 


2 


See Jack E. Golsen, 54 T.C. 742 (1970), affd. 445 F.2d 985 
(10th Cir. I97I), cert. denied 404 u.s. 940 (1971). 
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claim he was entitled; he would have realized ordinary income 
upon receiving it, to the extent of its fair market value. See 
Beal's Estate v. Commissioner, 82 F.2d 2¢6 (2a Cir. 1936), afte, 


31 B.T.A. 966 (1934). 


The record Giscleses that William did not receive an equity 
interest in Gevyn. Rather, he was paid $300,000 in cash. As 
receipt of the equity interest would have caused William to 
realize ordinary income, any cash payments received in lieu 
thereof would be characterized as ordinary income as well. We 
therefore hold that the $300,000 inissue was ordinary income. 


Herman Snumlin, 16 T.C. 407 (1951). 


Decision will be entered 


for the respondent. 
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UNITED STATES TAX COURT 
WASHINGTON 


WILLIAM M. IVLER AND 
BARBARA IVLER, 


Petitioners, 
Vv. Docket No. 2491-73 


COMMISSIONER OF INTERNAL REVENUE, ) 


) 
Respondent. ) 


DEC. 8 i OF 


Pursuant to the determination of the Court, as set: 
forth in its Memorandum Findings of Fact and “pinion filed © 
July 19, i976, it is 


ORDERED AND DECIDED: That there are deficiencies in 
Federal income tax due from the petitioners for the taxable 
years 1966 and 1967 in the amounts of $26,625.57 and 
$29,677.44, respectively. 


‘Btened) We My, Fay 
Judge 


Entered: JUL 21 1976 


PORTIONS OF TRANSCRIPT 


IVLER - Direct 


oa ; 


7 
\ 


J 


ca 


Mr. Ivler, what is your present age? 


I'll be fifty four in March. 


You're an attorney, are you not? 


I am. 


om 
Ra? 


Q Would you state to the Court, your for formal 
educational background. 

A I graduated Woodneer High School, Woodneer, Long 
Island, 1938. Started N.Y.U., and after the first year 
went to night school, while workings as an.office boy in 
a law firm in the day time. Entered New York University 
Law Sehool in the fall of 19%1. das idbesipted for three 
and a half years, I.was a bazooka man in the 84th tafantey 


Division. Came out of service, went back to school and 


took the October '46 bar in New York. Graduated law 
school in February '47. Submitted to the bar in March 
of 1947 in Hew York. 

Q Did you thereafter practice law? 

A i did. 

Q Would you state for the Court, briefly, your 
professional career from the time you graduated from law 
school until duly ef “1963.” 

A Well, as I had stated, I started as an office boy 
in Rosenman, Goldmar, Colin and Kay, in 1939, and then -- 

THE REPORTER: Excuse me, Mr. Iviler. 

THE WITNESS: Yes. 

THE REPORTER: Give the name of the company. 

THE WITNESS: Rosenman, R-o-s-e-n-m~-a-n, Goldmark, 
Codie. Colin, C-o-l-i-n and Kaye, K-a-y-e. In 
1939 it was Rosenburg, Goldmark & Colin. When I graduated 
law school, I became a lawyer at that firm. I stayed with 
them for three years, then went into practice with a class- | 
mate of mine for approximately three years. I then spent 
two years of counsel to a firm “"Stines and<Lant"~: Spent 
approximately a year with Arnow, Brodsky, Bohlinger, 
Einhorn and Dann. 

THE REPORTER: Would you spell those please. 

THE WITNESS: A-r-a-n-o-w, B-r-o-d-s-k-y, B-o-h-l- 


i-n-g-e-r, E-i-n-h-o-r-n and Dann, D-a-n-n. 


| 
| 
| 


er ae ee ee 


21 

THE COURT: I think we are going to get into a 
lot of these names and you can say -- 

THE WITNESS: There's only one. 

THE COURT: -- well, give us the first mame, et al. 

THE WITNESS: The last one in 1955, I joined with 
Galef and Jacobs, the name you had before. 

THE COURT: Alright. 


THE WITNESS: I remained with them until -- as 


bd 


member until 1963. 


—— ee 


HE COURT: That was from what to '63? 
WITNESS: 1955. 
COURT: Alright. 
MOGs, Sis cies ns York City. 
couRT: Alright. 
MR. WEISS: At that time were you married -- at 


worked for Galef and Jacobs? : 


so 


{ 


Yes, in fact -- 
And did you have -- 


be a 


-- that's the time I got married. 
-- did you have any children? 
We had two children at that time in 1955 we 


had one. 


arena teenth see a - a 


Q Prior to 1963, Mr. Ivler, had you ever been 


engaged in a business? 


A No, outside of practicing law as a profession, 
> 


. 
‘ q 
i 


ee ates cemenneatnnnn eed, 


: 
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IVLER - DIRECT 
no business. 


Q Did there come a time when you met George and 
Evelyn Ungar? 
A es. 
When was that? 


It was in 1955. 


Q 
A 
Q What were the circumstances? 
A 


I met them -- I had a client by the name of Lenny 
Perlman and he was going into a business venture with 
George Ungar. And at that time I met George Ungar and 
Evelyn; who was at that time Evelyn -- something else, 
she was not Ungar at that time. 
Q In other words you represented a client who was 
doing business with the Ungars'? 


A Thats right. Well, going into a business with 


Q Subsequent to that first meeting, did there come 


t? 


a time when George 


A Well, I would say -- you mean separate 
I represented the firm of Linstell Construction Corporation 
of which he oe a principal after that meeting, and I 
represented him along with the firm during that period of 
time in 1955 through approximately .1959 when the firm split 
up and there was a lawsuit I represented the firm against 
* : 
| 
u q 
Lo rere BEST GOPY AVAILABLE == ~ 
a oo. ees o ae of aes 2 


sine 


, 
Ne 


ss eee 


NS 


: 
i- 


ao Violas oO aNd 


Mr. Ungar at that time. 

Q So he became an opposing 

A In approximately 1958 or 1959, I'm not sure 
of the exact date. 

Q Did you subsequently become his attorney? 

A Yes, approximately a year and a half or so, after 
that he called and asked me to represent him. I checked 
with my other client and friend and he said it is perfectly 
alright, -so I.started representing him. 

Q Would you dessribe for the Court the business that 
Mr. Ungar was in prior to 1963 and from the time you 
started to represent.hin. 

A Well, basically, Gevyn. Construction Corporation 
was engaged primarily in bidding and performing public 
works contracts. They were for the State of New York, 
and Federal Government. In other words, .they would get 
Dodge Reports, estimated jobs -- bid-the jobs and also 
construction jobs. Some 
subcontracting out, depended upon which way it went. 

Q At the time you first began representing the 
Ungars', were you ever personally engaged in the 
construction business. 

A No. 

Q You were an attor 


the construction industry 


A Among other type clients, yes. 

Q But you had a broader spectrum of cliental, is 
that correct? 

A Yes. 

Q Would you characterize your practice as a general | 
practice? 

A Yes. 

Q Did you handle litigation, did you? 

A Yes, a fair amount. 

Q As well as representing commercial clients in 
their business activities? 

A Yes. 

Q Would you describe to the Court the types of legal 
sevsiues chee me performed for Gevyn. Construction 
Corporation, from the time you first became its lawyer 


bs 


until July of, 1963. 


A Well, it included -- the first matter I handled 


for the s in the middle of an arbitration and they were 
not happy with their counsel at that time. Then basically, 
I handled their corporate work, also George was involved 

in a matrimonial situation, I represented him in that and 
George and Evelyn -- all their personal matters as well 

as ina --- as both and both didn't work and this was 

all part of just a general clients representing them an, 44. 


their aspects in what they had their business and personal 


life as well. 

Q So as they services you performed as a lawyer 
were extended beyond the commercial affairs and into the 
personal affairs. 

A Yes. 

Q Did you become sociably friendly with them? 


Yes. 


Q With your 
A 


Yes. 

Q Did there come a time during this period prior to 
July 1963 when you accepted a-role in the Gevyn :: Constriia- 
tian: . Corporation other then lawyer? 

A Yas. 

Q What was that? 

A Well, in the first instance in 1961 they asked 
me to become Vice-President of which I had never really 
had an active role in any businesses before and the purpose 
Was that 7 was ¢ Ln: anvolved in ¢) 
activities, they felt ‘that it would be an advantage as 
their business was growing as the jobs were getting bigger. 
Then -- I'm sorry, Gxactly what was the question? 

Q Well, airight. x thing you answered it. How were 
you compensated for your performance and duties as Vice- 


President. 


AV ORR ~ DLkiCTy 
Well, it was just part of my weekly fee. 
THE COURT: Well, wait a minute -- 
THE WITNESS: This is in ‘61. 
THE COURT: --.this is prior to -- you didn't 
accept the position as V.P. in '61 did you? 
THE WITNESS: Oh, yes. 


THE COURT: Well, alright -- alright, I beg your 


THE WITNESS: Yes, no, no, when they did ask me I 
accepted and there was no extra compensation that was just 
in the legal fees that I charged that. I had a retainer 
set up with them. 

MR. WEISS: In other words -- 


That was just part of it. 


You billed on an hourly basis including the time yo 


your performance of duties as Vice-President? 

It was generally that. We had general retainer, 
and I kept my hours to make sure that my retainer was in 
line with the time I had spent, but there was no hourly 
billing as such. It was not formal -- formal relationship. 

Q Could you give me an approximation of the percentage 
of gross income earned by you as an attorney in 1962 as 
compared to what you received from Gevyn Construction and 
the Ungars. 


A You mean -- 
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What percentage? 
A Oh -- 


Q What percentage of your total income Was -- were 


the Gevyn's -- Gevyn and Ungar business responsible for? 


A I would say maybe, if I had to do percentage I'd 
guess around 

THE COURT: Well do it in dollars. 

THE WITNESS: I'm trying -- 

THE COURT: Ungar paid you $10,000.00 and the 
rest was twenty, oh well. 

THE WITNESS: Thank you. No, I -=- my best recoli- 
ection is that it was most likely -- well, I would say ten 
to fifteen percent. Thats about it, I would say in that 
range. Ten to Remains would be safer. 

MR. WEISS: Could you answer the first questions 
and give us an approximation of the amount of dollars that 
were obtained from these representations in 1962? 


a 


A Now, thar’ 


S Lttle difficult, I did not chact 
that specifically, but I would guess that it may be in 
the neighborhood of someplace between. three'to five thousand 
dollars and that's a guess. -- 

Q That's close enough. 


A -~- more than an accurate statement. 


Q What I'm trying to establish is just a general 
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Your 'Yonor. i at increase in 1963? 


A Well, it was increasing until sometime in July 


when we made a basic change. 

Q ia © ‘ 7m, tine when on an annual 
basis you earned more than $10,000.00 from your represcn- 
tation of Gevyn. subsidiaries in the year? 

A Never close to that. 

Q So that was a nice client it was not a client that 
was responsible for the bulk of your legal fees? 

A No, it was a.growing clients at that time too. 

O° Me. ivier, did there come a time when the Ungars 
discussed with you the possibility of becomming associated 
with the business enterprises full time? 

A Yes. 

Q When was that? 

That was a fourth of July weekend of 1963. 
Would you plain to the Court the circumst- 


conversation? x 
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x MR. WEISS: I asked you to describe the conversa- 
tions that were held in July of 1963? 

A Well, George and Evelyn had asked Barbara and my- 
self if we wanted to come to Las Vegas for the Fourth of 
July weekend as thei ests, and we accepted. When we 
got out there, they asked me say they, both 
George and Evelyn, asked F I had considered, or would 
I consider. coming joining them and leaving my practice. 


I started at me , well we had had earlier 
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conversations as to my relationship with Galef and Jacobs 


and my practice, and we gotten fairly close, and we talked 


apout our personal problems and our personal lives quite 
abit. I toid him h cin and this is in Vegas, | 
that really, it's a big question to do, I was a night | 


school boy and what I had, I had been building up; to just 
walk away from it was kind of a scarey proposition. I 
knew these people fairly well by this time and I could talk 
very frankly, and I did; and I told them that that was 
4% and if me and knowing the business by the way at this 
on a two and a half million job in the Science Building 
in Newpauls which was ae 

THE REPORTER: In where? 

THE WITNESS: -- Newpauls, New York State -- for 
the Department of Public Works, now that was a State 


University Construction Fund and a four point two nillion 


| 
. 
point, they had just received low -- they were low bidder 


dollar Boston V.A. Hospital Rehibilitation; both had been 

awarded, I think both had just been awarded, neither -- no 
work had started on either one. This was larger than any o 
the jobs that they ever had before. And I quite frankly told 


bought a house up at Stanford. There was a certain monies that 


them that I had at that time two children and we had just | 
I needed to live on and as long as I could be assured of that 


if I were going to have a equity or a piece of the action, 
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it if I had part of any business deal we had gone ia. Their | 
response was that they were quite happy that we were going t 
make a marriage. They pointed out to me at that time that 
they had a net worth in that business and we discussed it 
very specifically. They said that they felt that the 
business had a'net worth of $270,000.00. However, they had 
only taxed up to that point this is the middle of their 
fiseal year, $160,000.00 of it and we had basically agreed-- 


& THE COURT: Come again -- 
i 
THE COURT: -- after that point they had only what? 
THE WITNESS: -- taxed. Their $1 90.00 had ei 
apparently in their last fiscal year had been brough in, 
since then there ned been and increase in their net worth 
which had not been yet subject to making a return on it. 
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MR. PANUTHOS: Your Honor, at this time, I would on 
to make an objection. Hearsey, Mr. Ivler has been testi- | 


fying as to what was tole to him by the parties. 


THE WITNESS: -- they said -- 


THE COURT: Well, this is all leading up to the 


-- to the agreement I assume, and I think the -- this is | 
proper at this time. I will overrule the objection. | 
-- not want to give me any portion of that, and I stated that 


I understood that completely; and the deal that we had 


| - THE WITNESS: And so, they had said they would wan 
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discussed and agreed. upon out there was.that the.$270,000.00; 
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was theirs, that I was gonna have one third of the business, 


Evelyn would have the difference -- 


UR. 


like to renew the objection as to the 


for the same 
violative of 


parties that 


MR. 


PANUTIIOS: .At this point, Your Honor, I would 


‘parol evidence rule 
reasons that I indicated earlier, that it is 
an agreement which has been excuted by the 

\ 
is contradictory, not in accord with the pro- - 
COURT: Are we on record? 
REPORTER: Yes, Your lUonor. o) 


COURT: Alright, procede. 


PANUTHOS: -= not in accord with the provisions 


of that agreement. 


THE 


COURT: Well, Fven if I were to sustain the 


® 


objection now, I would assume that we'd have an offer of 


proof and all the testimony would come in. 


Ga 


objection at 


it, as part of their brief 


down I will prior ‘to doing 


So what I'm 


oing to do is withhold objection -- withhold ruling on your 


' 


this time. I'm poling to let the party submit 
“d in the opinion of a hand 


iything there, and I will pass 


on that ah -- that issue. 


MR. 


THE 


PANUTHOS: Thank you, Your Honor. 


COURT: So your objection continues throughout 


the course of the trial. 


LVLER = DIRECT 
MR. PANUTHOS: Thank you. I would like to 
the continuing objection. 
THE COURT: Alrignt. 
MR. WELSS: | Now, Your, Honor. 
THE WITNESS: Well, I think there's a part where we 
had agreed among: the.three.of us -- | 


THE COURT: We have just finished saying that the 


two hundred and seventy was there, and you said alright, 


] 


fine, I can understand why you don’t want to give me a part 


C 


of that, but give me stock interest -- 
THE WITNESS: Right. 

THE COURT: -- and that's where we were. 

THE WITNESS: The stock interest was going to be a 
if their two es was taken off the top, so I was to hav 
one third of the stock of Gevyn, George was to retain fifty 
one percent, which is an absolute condition, always that 
he would have control of the situation, Evelyn would have 
the difference. We discussed at length the fact of drawing 
as little money as possible out of the deal because it was 
necessary the more bonding capacity we could have, the 
bigger jobs we could do, the bigger jobs we could bid, and 
get, the more profits we could make; and a bonding company 
required as all ponding companies did, they based the bonding 
capacity on net quick assets. So, the more money and cash 


we could leave in the business, the more bonding capacity 
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we could get. And that was the understanding that we made | 
out there in Vegas. 

Q Did you discuss with the Ungars' at that time, the 
amount of salary that you would work for? 

A I had referred to very specifically the fact of my 
phraseology was $39,000.00 gross and the idea that the -- 
if they‘taxed:the situation that I.:needed approximately, 
in the neighborhood, based upon my experience at the pre- 
vious years of approximately twenty to twenty three, 
depending as the children were getting older, Rob at that 
time was --‘ah ---.éleven and Johnny was just five. 

THE COURT: .“Now, we talk in terms of -- when we 

say gross, we have a different meaning, and I think you 
mean -- what your talking about, you want a $30,000.00 
as a salary. Is that what you mean? 


THE. WITNESS: “Well, -when -I say gross, yes -- 


| 
THE COURT: -- you wanted them to pay you $30,000.d0 


THE WITNESS: ---because it was a question -- 


z mean your not -- 

THE ‘WITNESS: -- what -- 

THE COURT: oe about taking expenses out of 
that or -- 


THE WITNESS: -=-- no, -- well not the payment -- 
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he 


THE COURT: Well, I think I understand. 


also fees -- 


! 
2 THE WITNESS -- alright, but the idea was that I had 
THE COURT: I want to get rid of the word gross. 
| 
| 


THE WITNESS: -- alright, fine, alright I just used 


it oo 
THE COURT: Alright, cause that has a different 


connotation. 


THE WITNESS: -- I did not use it in an entirely 
technical state. 


THE COURT: Alright. 


MR. WEISS: What was the maximum amount of income that 


you had derived from your law practice up until then, in any) 


single year? 


A I think, in 1962, it was just under $20,000.00. In 
1963 under my new arrangements with Galef & Jacobs, where I 
was taking a percentage -- a larger percentage of my own in-| 
come, it was going to be in the neighborhood of someplace- 
between twenty five to twenty eight based upon projections i 
that time. 

Q So that up until that time you were not in a income 
bracket that would approach anything like $100,000.00 per year? 

A No way. 

Q And that the amount of salary that you were discussing 


THE WITNESS: Alright. 


| 
with the Ungars in Las Vegas, was in the range of what you had 
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used to taking into account the growth that you expected ott 
of your practice -- | 

A That was the idea. , | 

Q in ‘1 immedi Now subsequent to the | 
Las Vegas discussions, was there any modifications in that | 
agreement acted into between yourself and the Ungars;? 

A Yeh. When we came back from Las Vegas, I don't 


know, the. next week or two after that, I can’t be exact about 


i 
‘ 


} 


it. George was concerned over the fact that he didn't want 


=. ae wee Ss & & 


to be bound in immediately to any situation where maybe he 
wouldn't be happy with me, I wouldn't be happy with him and 
he wanted to put it en the basis there of for the first two 
years, that in case he -- well, in the first five year 

period and ibiete that, the first two years, if he os I 

wanted to cut it, that we could do so and my one-third woul 
be fifty percent of it I would get. After, from two to fiv 


years -- 


| 
| 
| 
THE WITNESS: -- in other words, the one-third ae 
est in the business that he would give me only half of what! :. 
it is: worth -back. 
THE COURT: -- oh, well. 
THE WITNESS: From the second to the fifth year, if 
would be the full one-third } at. the pe of the five years 


| 


if we were to live together that long and that well, that he 
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could not then still have that perogative to insist that he 
buy it. 
THE COURT: I understand. 
MR. WEISS: In orsneanen, it was broken into two 
segments of one-sixth each, is that correct? 
A That's correct. 


A For a total of one-third? 


i} 


A Well, it was really the half of one-third, not con- 


sidered one-sixth at that time. 


( 


Q And -- and that half of one-third would vest at the 
end of two years and the other half of one-third would vest when? 

A At the end of five. When you say vest, the idea was 
that he couldn't buy it -- he didn't have a right to buy me 


out after five years. 


i 


Q With whom did you discuss those terms? 


a 


A Both George and Evelyn. 


~~ 
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Q Ivler, following this modification, and by the 
way, when di hat take place? 

A This had to be in July. 

Q Of 19 -- 

A 1963. When I say had to be, as a matter of fact 
just after we got back from Vegas, so it must have been a 
week to ten days after that. 


Q Did you in fact, surrender your law practice and g 


> 


to work full time for Gevyn Construction? 


IVLER - NIRECT 


A Well, the original idea was to ween off a bit, I 
mean I had obligations to clients, and I had matters in- 


vo°ved in everything, but had occured on coming back 


from vegas and speaking m W partners and telling then 
of what I had in mind; ah -- and also breaking in my young 
associate, to make sure they could take over for me -- ah-- 
I started in -- the problem, however, I was going to spend 
just a little time with ‘Gevyn and build into it; except 
at that time Gevyn - we were located in an apartment 
house where George and Evelyn lived in an apartment down- 
stairs because the building had burnt so we needed a new 
place. We had just gotten these two contracts and it was 

_@ question of starting in to get to work on them and also 
to either buy them out or producing someway or another. So 
by mid ~- beginning of mid August, I was deeply involved 


in ah -- practicably full time with Gevyn and trying like 


a 
« 


o 


heck to make arrangements with my law firm that I was 


not going to be staying around } ‘ 2 +! 


except for one or two cases which I just had to take along 


and work with. 


Q When would you say you commenced devoting all of 
your time and energy to the Gevyn Construction Corporation? 


A August, couldn't put one day on -“ but August 196 


= 


as -- I had all intentions and purposes pretty much left _ 
| 


i 


IVLER-DIRECT 
emotionally and physically there. 
Q And, did you work full time for Gevyn Constru- 
ection Corporation from that point until lets say the 
summer of 1965? 


A Oh, yes. 


{ 
| 
| 
| 
Q And did you devote all of your energies to the | 
affiars of that company? | 
A Well, I couldn't say all, because, lets say -- lets| 
{ 
say only fifty hours a week or so, but I had won two cases, 
one that had to be argued in the Court of Appeals in 
January of 1964 which I lived with for five years, and 
there were just x minor things; but basically I was 
involved and constantly busy seven days a week. Pretty 
much eieh Bee. Construction from August 1963. 
Q By the way, you mention an agrument in the Court 
of Appeals, did you do anything else on the day 
argument? 


-~ 22 by se 
A Wes, 2 €ia, 2 


York and I lived in Stanford; I stopped on the way up to 
see my job at that time I was running a Science Building, 
thats a two and a half mhiiian job and it was a time job 
in the sense that we had -- we got into the ground in 

August and I had my structure up in January and I stopped 


at the jo site and checked my job before I went up and if 


i 
i 
the State of New York is in Albany, my office was in New ° 
| 
| 
| 


a 
/ 


> 


os Ge is 


IVLE® - DIRECT 
41 
| 
I may, since we are to a certain degree informal, Mr. Weiss | 


who was then my associate knows, because he was in the car 
coming up with me to the Court of Appeals. 

Q Mr. Ivler, there came a time when the lapse of 
two years was approaching, and you did not have the stock 
certificates of Gevyn as yet. Did you take any steps 
at that point to secure the stock certificates? 

A y did. 

Q What were those steps? 

A I spoke to George and Evelyn, I quite frankly, this 
was done on an every day affair of talking about it, but I 
did mention the fact that nothing had been formalized and 
his time has come and the two years are up. And there 
constantly was a baunican as George and Evelyn brought up 
that "gee whiz, they didn't know how they were going to do 
this mechanically and to limit the tax consequence to them," 
and I suggested that we go see a former associate of mine, 


a} 


a friend by the name of Jack Alyson, John P. Alyson who is 
a senior partner of Marshall, Brattor, Alyson -- 

THE REPORTER: Excuse me -- 

THE WITNESS: Sorry, I did it again -- Marshall, 
al., alright? And Jack i a -~ that I had understood then -4- 


was one of the leading tax attorneys in the United States 


and I said to George and Evelyn, lets go and see him and 
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1is to get this done becausa| 
I felt that it sheuld ds and at that moment and time 
justice should 1 because that's what we agreed. 
something should be done, 

what is it that your talking about? 

A Get the physical possession of my stock. 

Q Did you consult with Mr. Alyson? ; 

A I @id and so did George and Evelyn. The three of 
us together and separately. 

Q Now, following that initial meeting, did you 
receive a written, or typewritten memorandum from Mrs. Ungar? 

wea had seen, I think we first 


saw Jack Alyson in May and in June I -- one morning, I 


received on my desk a memo marked urgent from Evelyn. X 
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Mr. Ivler, I would like to show you’ 
you whether that is the document that 
you received from Mrs. 
Yes, that 3 : 12m te that I received from 
Mrs. Ungar . 
Q Mr. you familiar with Mrs. Ungar's hand- 
writing? 
pi) alee cee 
you -- you worked with her for a number of 
years, is that correct? 


A Yes. 
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her sign and write many documents, 
is that correct? 

A True. 
Q Would you look at the handwriting at the bottom 
of the second page of Exhibit 7G and tell whether or not 


that is Mrs. Ungars handwriting. 


A That is correct. * 


T’LER = DIRECT 


Ivler, whose handwriting 


appears in the left hand margin of the first page of that -- 


A That's mine. 


Q }-- Exhibit 7G? 


That's mi m's is on the top. 
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On the top of the front page -- the word urgent? 
Yes. 


THE COURT: The handwritten word urgent? 


THE WITN + Yes. 


* elt 


THE COURT: Yeah. 

MR. WEISS: Now, Your Honor, I think this document 
is of such importance to the truth of what took Place, 
that I would like to read it at this time. 

THE COURT: No, that's -- it's before me, and if 
there is an appeal on the case, it's still in the record; an 
to read it, if we had a jury here, yes, it would be impor- 
tant to read it; but I have it and it's not going to do -- 
it's just -- it will cost you another $5.00 to read it into 
the record. 

‘WEISS: Okay, Your Honor, that <-- that -- 
WITNESS: Don't read i 


“- persuades me. Mr. Ivler, have you 


| 


read Exhibit 7-G? 


A I have. 


, 


Q Does the content of that exhibit evidence the 


understanding you had as to your agreements with the Ungars'| 


\ 


in 1963, July of that year and thereafter? 
A The only way that it differs is the reference to 


the fact that I would have to pick up the tax liability 


on getting the stock to me. There's a reference in the 


so 
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paragrapn number two, towards the bottom of it, where she 
says furthermore, they also said that with income averaging, 
this should not affect your own personal tax too badly, the 
tax problem as I see it, is that you personally — 

tax your one-sixth earnings anyway, et cetera, and that was 
my understanding with them, originally because it wasn't 
being issued right away, this was going to be, their baby 
not mine. Outside of that, it pretty much reflects what 

we had discussed, agreed to and had chiens as among 

the three of us all the way through. 


Q Following the receipt of that quote, urgent, un-~ 


quote, memo from Mrs. Ungar, were there Puerher Mieciecig 
concerning the manner which the stock in Gevyn ‘would vest 
in you? : 

A I would say that that's an understatement, yes. 
There were many meetings that Evelyn thereafter had with 


Marty Barr who was an associate of Jack Alyson's -- ah -- 


she mat with Jack, we had conversations -- ah -- back and | 
forth, there were memorandums that we had gotten from Marty 
Barr; there were discussion and I would say that it was 

an. integral part of our daily life for a period of time up 
until the time that -- November when Barbara and I went 
away on a vacation to Europe. | 


Q Did anything occur during that European vacation 


that caused you alarm concerning the agreements that you ai 


with the Uneavs’? 


IVLER = DIRECY 
A Well, during the vacation and immediately after --. 
during the vacation, just. before I.went away,.I had been 


spending a good bit of time trying to find a location for 


us to build an office Dullding for ou » and ah -- 


is was a frustrating experience because -- ah -- number 
one; it was difficult finding, and when I found something 


that was interesting -- ah -- we couldn't come to an 
agreement upon.it.. Just before -- 
THE COURT: We -- we couldn't? 


THE WITNESS: -- we, George, Evelyn and I. Sorry 


COURT: Alvigkt. L thought you meant the 
party who was ==. 
THE WITNESS: No <= 
COURT: -- going to sell the -- 
WITNESS: -- just George, DCvelyn and myself -- 
© COURT: Alright. 
WITNESS: -- as to where and what -- we wanted 
to keep it down someplace in Westchester County. While I 
was away -- ah -- when I came back -- while I was away, 
they had signed a contract -- 
‘MR. WEISS: They, being who? 
A George and Evelyn Had signed a contract for the 
purchase of the piece of property in Mamaroneck Avenue. 


When I came back, I found that that was Fait complis, when 


Fe 
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I asked them why they didn't wait when I requested, I was 
told, well they have two-thirds of the stock, and this is 


the piece that they wanted. This was not anyway that we 


had ever worked before. We also, during that period of | 


time, just before I went away and when I came back me ah -- 
George, had a friend, who was also a friend of mine by the 
name of Barbara Shuffe who was involved in a huge dredging 
and development operating outside of Atlantic City, called 
Brigantine, and they enlightened me or I should say they 
stated to me at one point about where I was going to get 
my yoney to go into the deal and I told them that this 


* 


was expected, that an were going to go into it, Gevyn, thats 
us were going to go in and I wouldn't be bringing money 
outside separately that our corporation would do it. Then 
thirdly, one of the things that really threw me, was that 

I came across a letter of November 10th from Evelyn to 

Marty Barr which indicated that while I was oo. they had 
taken out of Gevyn Construction Corporation approximately 
$270,000.00 in cash. : 

MR. FANUTHOS: Your Honor, I object to this 
testimony. He's testifying to the contents of a letter 
which is authored by me persons sent to another party, 
Clearly heresay. 

MR. WEISS: Your Honor, we are getting into 


question of -- the mental state of mind of the petitioner. 


Oo } 
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Tin. COURT: I t think he's taking -- he' 


not offering that as trut! f the fact, but, he said, I 


out of the corvoration, me you are going to give 


- | 
| 
| 
| 
found out through this letter $270,000.00 was taken | 


further testimony? 
THE WITNESS: Yes, sir. You see a copy Of it which 
I have here, and I don't know -- 
THE COURT: Oh, you have a copy of it? 
THE WITNESS: -- I don't know if its marked in 
evidence as an exhibit, but yes, we have a copy of that. 
I think it was-‘marked as a Movember lOth letter -- 
THE COURT: Well, it desen't matter —~ 
THE WIT? -- when I -- 
-- your -- your -- 
Your Honor, I 
THE COURT: --. your onl purpose-of the. hearsay 
rule was -- he's talking ne truth of the matter 
contained 
I saw, I found out that $270,000.00 -- 


> 


THE WITHESS: right -- right. aoe -- also -- af 
THE COURT: I assume you have made further | 
| 
| 


investigation? 


THE WITNESS: Also that they had a -- they made 


Procede. 
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THE WITNESS: -- apparently they had a corporate 
resolution to do it, I was not -- there was meetings, 
apparently they went through a procedure, a legal procedure, 
legalizing thi 1 i sted with them; I said, look, 
were still up in the air -- 

THE COURT: You discussed it with -- 

THE WITNESS: -- George and Evelyn, excuse me, ah 
I discussed with them and I was quite disturbed about the 
fact that they had -- with this combination of the whole 
thing, they had taken the -- they had signed this contract 
for the property, they were, as far as I was concerned 
changing the whole picture as to how we were going to 
take our monies of Gevyn and we were going to invest; and 
then they withdrew this $270,000.00 which there was no 
reason, we had been using that as bonding capacity -- ah -- 
it was in a California Savings Bank, over a hundred and 
some odd thousand; and all of a sudden that was ust taken 
out, and I -- 

COURT: And did you confront them with this? 
WITNESS: -- I confronted them with it -- 
COURT: 

THE WITNESS: -- we discussed it and then 
they went to Europe, just before the end of December and 
they left on ir vacation, that's George and Evelyn, ana 


I was left there, with l of things that had just gone on 
| 


~) 
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quite distressed, quite disturbed. At that time, I had 
three jobs going. I had the Mayview State Hospital -- 
MR. WEISS: Excuse - You mean the -- 
THE COURT: You mean the corporation ras 
THE WITNESS: -- I3m sorry -- 
MR. WEISS: -- the corporation? 

A -- Gevyn, we -- we had three jobs going, and we 
had a monthly cash flow then of approximately $600,000.00 
from these three jobs. I was very disturbed, I went down 
and saw Jack Alyson, and I told Jack that I was seriously 
considering making out a check for myself for half a 
million dollars. ‘When they came back, then I'd be ina 
position to talk with them. We discussed it at length, 
because I really couldn't do it that way, bu dae a lawyer -- 
i just ee re it, and we discussed it; and when they = 
and he said, ‘Look, make anything you can to try to get 


your dough out, I can see that this is getting into a deter 


f position Wnstead of the trust and everything 


lorating ere 


that was going on,” and we discussed how tight a spot I was 
in. They came back and it was mid-January, I'm not sure 
exactly what date. 
Q OF 1966? 
A 1966, and I said, "Look, this thing has gone | 
| 


ridiculously, and I’m in a attenuable position." I said, | 


like you -- buy me out -- I -- this is not where I 


. 
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wanted to live. This is not how I wanted to live. I was 
extremely close and personal with these people too, and I 
just felt that this was wrong. George turned . me and said 
I'll give you $75,000.00, and we will settle the other thing 
later on, and you can leave now. And I said, "no way." We 
had f. i many discussions and Evelyn had been feeding 
figures to Marty Barr, over ‘ period of time, and Marty 
Barr had been writing memoranda and computations and re- 
computations; and to find someway that this could work wit 
the tax basis getting me the stock of the tax basis being 
low: and. I took those figures and I came to the conclusion 
that I wanted to get in the neighborhood -- I started with 
the fact that I felt that my interest in that place was 
worth around a half a million dollars minimumly; and this 
was taking into consideration. the fact that the latest 
figures that George had prepared on our profits, because 
these three jobs were the type of jobs and the type of 
business we were in could project substantially what was 
going to happen as long as we did our completion. And, on 
those three jobs there was a total of two million dollars 
to be -- profit to be made before -- before taxes or any- 
thing, but there was a nae two million dollars coming in. 
And all of these facts that I put together, and I told him 
then, no way would I take anything like $75,000.00. We 


discussed for the period of the next two and a half to 


to 
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three weeks, dollars -- of me -- being taken out and how 


and what and finally worked and came to a figure that really 


was basically $300,000.00. Then we got Leuclved in the 
question there of when and how. They insisted that they 
wanted to give me immediately a hundred and sixty thousand 
before February 15th which was the day of their extention 
of our fiscal year ending November 30th. I stated that 
I was not happy with the way this was done. They said that 


since I was computing the gross profits into my dollar 
= ? > = 


figure, et cetera, of my net worth of what my share was to - 


ah -- would I continue and would I finish the jobs, and J 
said since I knew that the last date was going to b2 


December lst, 1957 based upon completions of the Warren 


job which was 6.4 million dollar job; I said "okay," and the 


they said, well this is the way -- and finally what happened 


is that they presented me this package on the lth of 
February, and the package was in the agreement that Evelyn 
personally typed up; which was ‘as of November 0th. and 
where they said $160,000.00 was for past services and as 

a bonus and that I would be getting $100,000.00 a year as 
salary for the two years remaining; which would take care of 
the $300,000.00 based ics the hundred and sixty and taking 


away $30,000.00 a year from the one hundred would leave a 


hundred and forty and that would give me my $300,090.00. 


TIE COURT: ‘We are going to recess at this point 


IVLER - DIRECT 
for five minutes. 
THE CLURK: 
(Recess to change tape) 
You may procece. 
Thank you, Your Honor. I believe you 


fo. Ivler, that Mrs. Ungar typed up this agree- 


ment which is dated as -- at November 10th, 1965 -- 


1 
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November 30th. 
MR. WEISS: -- night of Wovember 30th, 1965. When 
was that agreement actually typed by her? 
A I would say either February 13th or 14th, 1966. 
In hack, thee waS a mistake on the second page because the 
way it was originally typed, he had $160,000.00 per annum 


typed in there, which was an error, so she retyped the page. x 
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X MR. WEISS: I'd Like to mark as an exhibit in thre 


parts, three work papers, each consisting -- the first 


IVLER - DIRECT 
consisting of three pages:with.the word "Warren written. on 
top, it's Wea-r-r-e-n <-- 

THE COURT: Well, that won't be necessary -- ask 
the Clerk mark them for identification as petitioners’ 
exhibits. 

THE CLERK: One exhibit? 

MR. WEISS: One exhibit. 

THE CLERK: Okay. The petitioners Exhbit 10, . Le 
do that 10-1, 10-2, 10-3 are marked for identification. 

MR. WEISS: Mr. Ivler, I show you Exhibit 10, 1, 2 
and 3, and ask you whether you ever saw those documents 
before? d 

A Yes. 

Q ‘Could you tell me in whose hand the documents are 
prepared? ’ 

A George Ungar. 

Q Are you familiar with Mr. Ungars’ handwriting? 

A Very much, sir. 


Q Have you seen him personally prepare documents in 


his own hand in the past. 


A Yes. 

Q Frequently? 

A Yes. This type especially. Very frequently. 

Q And was it normal procedure for Mr. Ungar to pre- 


pare projections of various projects as exhibited in 


IVLER - DIRECT 


exhibit ten. 

A It was part of our motis apperenda. Yes, 

Q Did he give you the documents? 

A fe specifically -- whether he physically handed 
me -- these were part of our work papers, so I -- whether 
he physically handed to me or they were in our files -- I 
don't know which. 

Q But they were part of the business documents and 
work papers -- 


A They were par: of the records that we kept -- 


Q -- that he kept 


A -- continually on each job. 

Q Would you explain to the Court, what Exhibit 10 
reflects? 

A Well, these are the three jobs that we had going 
at the time. The first one with the heading Warren, refers 
to the Warren Hospital in Warren, Pennsylvania whieh was 

of the three jobs. Which was a 6.4% million 
general construction job for the general state authority 
for the State of Pennsylvania. The Mayview, refers to the 
Mayview State Hospital which is just outside of Pittsburgh, 
which was a 4.6 million general construction job that we 
had which was started prior to Warren. 
THE COURT: And that is 10-2? 


THE WITNESS: That is 10+2 -=- 
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THE COURT: Alright. 


< THE WITNESS: -- and 10-3 is the Hartford Post 


wo 


Office, which was a rehabilitation and air-conditioning at 


| a Hartford Post Office, which was a l.-- I'll tell you in 


bd 


a 
: 
i; 
‘ 
| a moment -- 1.7 something -- just under 1.8 million. 
i MR. WEISS: Your Honor, I refer the Court to para- 
graph two, Stipulation of Facts No. 1, which -- I'm sorry, 
E paragraph eight of that stipulation, during certain low 
| bids -- 
ZHE COURT: Yes, i see it. 
é MR. WEISS: --. obtained “are: evidenced. 
; Q Is there oe pretit projection. shown on Exhibit 10? 
| A On the last page of each one, and may I explain 
i I think that this may aid the Court. In the bidding of a 
* public works contract; there are sections of the specifi- 
cations, and this seciton: two would be held excavation, et 
iH cetera, et cetera. Our procedure was in our bidding of the 
; | jobs to start out before we got the bid, this is the far 
' 
5 
‘i 
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left column, we would have a break out of each section. 


we would then work from our estimates to put our bid togethe 
after we got the job, we would then work from this form. 
George -- it was George ‘who kept these and kept them curren 
changing dates on them and also erasing and changing when - 


if we subed something out, something that remained to be subed 


i: 
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out, our own work; the materials and labor, the totals of 
them. On the last page of each one, you will find what we 
referred to as sales, meaning ah -- the total amount that 
we had of the contract with our change orders and our extras} 
and then in one case or credits here. Then our costs which | 
are the extensions of each section out and bring it down so 
that the end of each one -- and the purpose of ‘this so we 
could keep; (a) control of our expenses; and (b-c) what -- 
what our situation was and then tie it in with cash flow 
projections we knew exactly what the job was doing and where 
we were in relationship to she job. On 10-1, at -- on 
November 10th, '65, ah -- the Warren job showed a potential; 
when I say now gross profit, thats before any taxes or 
anything; of $1,457,656.00. That was the one in the earliest 
stages in <+-.-* 

THE COURT: Well--- 

THE WITNESS: 1965. 

THE URT: this or this record it showed 
a profit before taxes -- 

THE WITNESS: Profit before taxes 


THE COURT: --gross profit would be your -- 


THE WITNESS: -- alright, profit before taxes -- 


THE COURT: -- net before taxes. Gross would be 
six million contract:. 


THE WITNESS: This does not take 


to 
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THE COURT: Alright. | 


| 
THE WITNESS: -- our overhead situation. | 

THE COURT: I understand. 

THE WITNESS: Alright, which at that time was | 
approximately $25,000.00 a month -- 

THE CQURT: Alyvient.. 

THE WITNESS: -- for. our in coffice overhead. The 
Hartford job which was fairly well completed at this time or! 
quite a bit, I forget the exact percentage of of completage, 
showed a profit of $270,640.00. The Mayview job which was 
substantially completed at that time, was -- showed a profit 
here of $586,000.00. 

THE COURT: And the contract on that last job was 
four million? 

THE WITNESS: 4. -- ah -- the last one was 4.6., 

THE COURT: Alright. , 


MR. WEISS: Were you aware of those projections 


at the dates evicenced on the Exhibit 10? 

A Well, there are different dates, and I was aware: 
of these exhibits as well as continuously keeping them up. 
Had to be. 

MR. WEL<3: I would like to offer for Exhbit 10 in 
evidence, Your Honor. 
7 THE COURT: Any objection? 


MR. PANUTHOS: May 2 look at that, Your Honor. 


IVYLER «- DIRECT 
THE COURT: Show them'téo respondents counsel. 
MR. PANUTHOS: Your honor, the respondent objects 
in the admission of these documents into evidence on the 


basis of hearsay rule are not prepared by Mr. Ivler. 


Pr 


THE COURT: Overruled, they'll be received. 
MR. WEISS: I would like to mark for identification, 
another eahiuit towards overhead projection written on ed 
THE CLERK: Petitioners’ Exhibit 11 is marked for 
identification. 
MR. WEISS: Mr. Ivler, I show you Exhibit 11, 
ask you whether you ever saw that decsteee tee 
A Yes, I have. 
Q Would you explain to the Court what that document 
A Well, approximately once each year, Evelyn wate 
sit down and prepare for all of us, the overhead projection 


as to what it was costing us to run our office. And this |: 
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is it. 

Q Is there something attached ‘to the overhead pro- 
jection sheet? 

A Yes. When this was given to me, it contained this 
note -- this came from Evelyn and she'd give me one, she'd 
give George one and she had her own; and this is the way 
I received ute -- ah -- this document. 


THE COURT: Your talking about handwritten -- not; 
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attached to the -- 
THE WITNESS: The -- ah -- the little white piece 


of paper attached it. 


MR. WEISS: Is that in Mrs..Ungars hand? 


A That is in Mrs. /Ungars hand. 

Q ‘Now, on that Exhibit 11, Mr. Ivler, is there a 
listing of the salaries that were being paid to the key 
employees of Gevyn:. Construction Corporation? 

A To every employee in the office, differing from 
our field people. 

THE COURT: Go ahead, you may continue. 
MR. WEISS: And this was considered projection of 
the salaries to be paid in the future is that -- 

A That ‘ale as we were now projecting at what we were 
going to have for the months ahead. 

Q What is the salary listed next to your name on 
Exhibit 117 

A 830,000.00. 

Q What is the highest salary listed for any employee 
at :GeVyn Construction en Exhibit i117 

A Well, George and Evelyn together, $50,000.00. 

Q. What was the ewe id ahens salary payable to the nex 
most important employee after the Ungars’ and yourself? 

A Well I'm going to have to.-- it was Russ Huntington 


and I don't know who “ 
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THE COURT: George Markis. 
THE WITNESS: -- well -- excuse me. ein: elie 
was getting.fifteen thousand, he was our chief estimator. | 
THE REPORTER: Would you spell Huntington, please. | 
t WITNESS: H-u-n-t-i-n-g-t-o-n. | 
THE REPORTER: Thank you. | 
THE WITNESS: Cy Leadman was‘one of our -- my 
project managers, he was an engineer -- professional engin- 
eer. George Markis was a in geeting algubees tiem. 
he was a mechanieal engineer, and also did our estimating 
take-off for our mechanicals. George Baler was not an 
engineer, he was an assistant -- ah -- take off man, doing - 
working in the estimating department with Ross,. and Joe 
‘Seests ws unces him. Vern Wood, :I.don"t remember. him. +:-", 
THE COURT: Well -- 


WITNESS: Alright. 


Honor. We the -- was Mr. Huntington a man of long stand- |! 
ing experience in the construction industry? 


A Yes. He was our chief estimator. 


WEISS: Well, I think we got the point, Your | 
| 


Q Approximately how long was he in the business? 

A Wel, = coudn’t tell you. I know that when I first 
joined with George and Evelyn and Ross was doing the estima 
ting and had been doing it for some time.before. I really 


{ 


didn't know his background, he had been with them and he was 
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about the most reliable people. 

MR. WEISS: I would like to offer Exhibit 11 in 
evidence, Your Honor. 

THE COURT: Any objections? 

MR. PANUTHOS: Same objection, Your Honor. This 
document which has not been prepared as I understand it by 
Mr. Ivler and therefore its contents are hearsay. 

THE COURT: It will be received in evidence. 
petitioners Exhibit li. 

MR. WEISS: Mr. Ivler, during the time that you 
were Vice-President of Gevyn~. Construction Corporation, did 
you participate in decisions concerning bonus policies and 
payments by Gevgn.: Construction Corporation to its employ- 
ees? 

A After 1963, not during the period of '61 and "63. 
Q During the period 1963 through November 30, 1965, 
what was the highest bonus ever paid an employee of Gewn>? 


A Well, we had a one shot with Ross Euntington. % 


| 
gave him $2,000.00. I think that was in the Christmas of | 
) 


"64, I'm not too sure, but that was the highest one. I ex- 
plained what happened is we -- I had instituted a profit 
sharing plan and desieetiy that is where we felt that we 
were giving our employees the bonus and then at Christmas 
time we usually gave small cash bonuses on top of any 


profit sharing. 


1/7 LER-DIRECT 
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Q Approximately, how much participation in the profit 


sharing plan did the most -- the highest paid employee of 
Gevyn. obtain in any year that you can recall? 

A Ah -- that's a toughy. We put in the full amount 
that we were allowed, and I can't recall, but it was in 
three figures, it was never over three figures, to any one. 

Q Which would be under $10,000.00? 

A Except George, Evelyn and myself. 

Q And then, did you participate in that profit 
sharing-- 

In the profit sharing’ -- 
-- plan. 
-- oh yes, yes, the three of us. 

Q Both you and the Ungars'? 

A Oh a 

Q So that in affect you were looking to the peice 
sharing plan for any bonus type compensation? 

A Well we never paid ourselves any bonus other than 
the profit sharing. The employees, we did. 

Q I would like you to look at Exhibit 9-I attached 
to the stipulation entered into between the commissioner 
and yourself; and tell the Court what Exhibit 9-I is. 

A It's an inter. office memorandum from Marty Barr -- 


well, it's labeled memorandum, it's not inter office. It's 


| 
a memorandum that he had sent both to George,.,Evelyn and | 
i] 
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myself. 

Q Mr. Barr was associated with the Marshall firm at 
that time -- 

A He ~- he worked under at that time he was not a 
partner, he was an associate and he was in the tax departmen 
of which Jack Alyson was the senior partner -- in charge of. 

Q Would you examine Exhibit 9-I, Mr. Ivler, and tell 
me whether theres anything in that exhibit, anything 
written in that exhibit that evidences a $300,000.00 proceed 
to be realized by you from the sale of your stock interest 
or your interest in stock of Gevyn:. Construction Corpora- 
tion. ‘i 

A Well, I “? I don't want to cop on your question, but 
basically this was just one of many memoranda that Marty 
Barr was preparing during this period of time of trying ,to 
find a mechanical device that was going to be satisfactory 
to all of us. He was being fed figures by Evelyn directly 


and the last three pages labeled small one, two & three, 


were as from the body you can see they were various estimate 
based upon material that she had been giving him as to our 
projects that were in the works, and our various situations. 
Working out -- trying to work out various aspects of it and 
if you will take a look at the last page thereof, on a 


summary where he had worked out either one-third, two-thirds, 


rather one-sixth or one-third since we would then getting 
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into discussions at that time as to what chan bad passed, 
and it was after two years. You will see the last summary 
he had as a purchase price, and this is where he is trying 
to involve the purchase that I would be doing at that time 
getting me the money from the firm, et cetera, and) ie price 
he came up with was $364, 479.00. Now, that was not the 
only figuré he came up with during these periods of time. 
There were. other ones that were higher, but none of them 
that were lower. 

Q I refer you to Exhibit 5-E which is also attached 
to the Stipulation No. 2. 

A Yes. 

Q Would you tell the Court what Exhibit 5-E ey 

A Well, this is a inter office memorandum from 
Martin Barr. 

THE COURT: Well -- well that's clear. 


THE WITNESS: This note copy of this was furnished | 


i 
! 


to me at that’ time. 

Q How did you obtain it? 

A When I -- after conferences with Internal Revenue, 
I found that this was a matter that was going to go passed 
the stage of their accepting my position. I called up 
Mr. Barr and I requested to see the whole file of -- my file 
of Gevyn:: Construction Corporation. The reason for this 


was I received a phone call from Mr. Barr and he asked ~~ | 
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would it be alright if he represented George and Evelyn in c 
our adversary dispute regarding this matter; and I told 
him that I didn't think that I -- would be proper, but I 
would like the same opportunity as they apparantly were 
having as to go through the -- their file which was our 
file and to see what was in the file. At thet time, this 
was one of the things I pulled out. : 

Q In otherwords, Mr. Barr let it be known at that 
time that he considered himself as the Ungars' lawyer and 
pecusstad yous permission to represent them in an adversar- 
ial posture.-- 

A That's right. 

Q  -- against you. 

A And I refused to let them do so, and I said I 
wanted to see my files. 

Q And at that -- 

A -- not my files, Geviyn's: files. 

Q -- and at that time he made this 
available to you. 


A Well he -~ let me go through the whole thing and 


*hen I said I want this, this, this, this, this and they 


xeroxed it and I paid for it. 
@ So that you obtained this document from the files 


€ Marshall firm made available to you by Mr. Barr? 
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That's right. This was quite a bit later by 


THE COURT: Alright, I understand. 

MR. WEISS: Mr. Ivler, when you signed -- On Exhibi 
3-C the agreement dated as of November 30, 1965. Did you 
believe that if you did not sign that document with the 
terminology contained therein, that you would be able to 
obtain your proper interests in Gevyn.. Construction Corpora- 
tion? 

A I wes told. Specifically by George and Evelyn 
that unless that's the way I would sign it, they were not 
going to give me anything for my interests. 

Q When was the first tax return filed by you following 
the execution of that document? 

A April -- well, let, see, the first -- 


COURT: First tax return from whom? 
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WEISS: From 
COURT: Your individual return. 
Yes. 

COURT: Alright. 

WITNESS: Well, I filed one for 1965, in April 
of 1966, that would his been my first tax return -- but that 
would have been for the prior year. 

Q I'm talking about a tax return that reflected this 


transaction. 
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A The first time was my '66 return which I filed | 
in April 15th -- 14th --15th, 1967. | 
Q Prior to the time that you. filed your 1966 tax 
return, did you have any discussion with George Ungar con- | 

cerning it? 
A Yes, I did. 
Q Would you ee Court. what t} onversation was. 


A I told him specifically when we came back from 


Pittsburgh -- 


G 


MR. PANUTHOS: I'm going to object a+ this time, 
Your Honor. I don't think that that conversation is rele- 
vant to the issue before this Court. 

THE COURT: Well, I don't know whether it is or 
not. You can move to strike after ‘he answers it. 

THE WITNESS: I told him specifically that I was 


filing my tax return in the manner which I did file it, 


\ 


reflecting the payments he had given me as capitol gains 
using a zero base and $300,000.00 and I told him what I was | 


doing and explained it to him fully. 
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MR. PANUTHOS: I move to strike at this time, 
Your Honor. 

THE COURT: Overruled. 

MR. WEISS: You were still employed by Gevyn at 


time, were you not? 


A I was still there, yes. 


(1 
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a 
Q And did you continue your employment after telling 

him that. 

THE COURT: You were. still employed by? 

THE WITNESS: Gevyn. 

Yes. 

THE COURT: Iuthought you said Gevyn. Now what was 

of that conversation, approximately? 


THE WITNESS: This was either April 12th or 13th 


I forget which one, in 1967. 


COURT: Alright. 


COURT: “I have it. 
Q Ivler, I would just like to go through the 
computations of ae $300,000.00. You got $160,000.00 -- 
COURT: Well, now <- 
WEISS: -<-- gross 


COURT: this is clear 


WITNESS: Just prior to filing my '66 return. . 


MR. WELSS: okay, fine. 

THE COURT: this is in the stipulation and every 
place else -- I think it's clear in the record. 

THE WITNESS: Its also attached to my ‘66 return 
in the exact breakout. 

MR. WEISS: Your Honor, I'd like just a minute 
recess to see if I want to put anything else in. 


THE COURT: Well, go ahead -- 


CROSS’ 
can just -- 


” 
e 


THE COURT: I'1il just suspend -- we'll suspend here 


for a couple minutes. Off the record, but you may cross 


examine. A 


yy. 
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iS CROSS EXAMINATION 
: BY MR. PANUTHOS: ; 


Q Mr. Iviler, when you signed the empdoymein agree- 
ment whicrk is eves Waes 30th, 1965, you did read that 
agreement; and understand the provisions that were in that 
@ jreement? 


A I read the agreement, I understood what it said, 


Q Where you under any threat of violence or anything 
in that nature in the signing of that agreement? 
A Violence, physical violence, no. Other threats ,° 
Yes. 
Q Thank you. You had a pretty good working Knowledge 
of the Gevyn Canetubiias Corporation during the years 1965, 
1964, 1966 is that correct? 
‘A In what respect? 


Q In terms of their books and records in terms to o 


| 
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to 


“IVLER = cRoss | 75-8 
total operation of the business. | 
A Yes. 

Q Do you know how -- were you involved at all. in the 
preparation or putting together intcendtton for posberaina. 
of Gevyn corporate Income Tax Return? 

A No. Evelyne..-¢::Eyelyné did-that -- 

THE COURT: Already answered the eieetion. No. 

Q Do you know -- 

THE WITNESS: Thank you. 

Q “~~ or were you ever made aware that Gevyn Constru- 

ction Corporation filed it's corporate return as ai. 1120-S? 
You mean a sub -- 


Subchapter S corporation? 


A 
Q 
A. Yes. 
Q You knew that? 
A Yes, yes, I knew that. 
Q Why didn't you reflect on your 65 or '66 return 
any income with respect to a distributive share of Gevyn 
Construction Corporation? 

A Well if my '6S return was made out by Mr. Gluckman 


who is the accountant for Gevyn and that was really the 


determinations he was making.. 


(Pcie ae 


Q Well, did you advise your accountant that you had 


an interest in Gevyn Construction Corpowation and that <-- 


that there might be income that would be taxable to you? 
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Mr. Gluckman was privy to everything a 
THE COURT: Well now.-- 


THE WITHNESS <- from the time he came back,*so he - 


ee 


THE COURT: -- well -- well -- just a moment, hold 

He asked you a question, and -- 

THE WITNESS: -- I didn't have to tell him,‘he knew 

THE COURT: ==(well; the-answer is "no I didn't.” 

MR. PANUTHOS: He did not tell him? 

THE COURT: Alright. Your counsel will take care 

redirect examination if he wants. 

THE WITNESS: We had discussed it -- I mean -- 

THE COURT: Mo, No, No, I want you to answer the 
question now, the respondents counsel said, "did you tell 
him"and obviously the answer is, no.” Now, just go ahead 
and answer the questions. ' 

-MR. PANUTHOS: In 1966 specifically, Mr. Ivler, 
did you and your wife sign that return when you prepared 
it and Filed it with the Internal Revenue Service. 

A Yes. Your talking about the '66 return -- 

Q That's correct. 

A <- and '67. Yes. 

Q And was it nae testimony that you did not prepare 
those returns? : 


A The '66 return I prepared. The '65 return I did 
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Q And how about the '67 return? 

A The '67 return, when I say I prepared, I did with 
my accountant, '66 and '67 Sid Freidburg. My accountant, 
not Gevyn's accountant. 

Q And in none of those instances did you report any 
income with respect to Gevyn Construction Corporation? 

A In my '66 and '67 return, I definitely did. I 
reported everything there. 

Q Let me be more specific. With respect to any in- 
come which would be the value of your distributive share 
of the 1120-S corporation -- 

MR. ere object Your Honor. 

THE COURT: Wait a minute. Let him ask the ques- 
tion first. 

MR. WEISS: I'm sorry. 

THE COURT: Let him finish the question. 

THE WITNESS: I had not -- 

THE COURT: Wait -- wait a minute now, have you 
finished your question? 


MR. PANUTHOS: Yes, I have, Your Honor. 


PANUTHOS: Did you in 193 -- 
COURT: And you will withhold your answer. 
MR. PANUTHOS: Did you in 1966 or 1967 report any 


income with respect to your distributive share of the ‘°° 


| 

| 

COURT: Then you better restate it because I 
: 
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of Gevyn Construction. Corporation? 
MR. WEISS: I object Your Honor. 
THE COURT: Objection -- 
MR. WEISS: Can I explain? 
THE COURT: -- alright. 


MR. WEISS: There’s:an assumption in Mr. ‘Panuthou’'s 


question that Mr. Ivler was entitled to a distributive 
share. The testimony is that he had a right to obtain stock 
at a future date and it was that right that was sold. 

THE COURT: I understand your objection, your reasons 
for it. He's on cross examination and we have a lawyer on 
the witness stand, and is a very knowledgable capable man 


* 


and I'm going to t him answer the question. — And if you 
don't like the answer, then you -- then you have :him on-re-"!. 
direct. . 
THE WITNESS: What was the question? I'm sorry - 
MR. PANUTHOS: I believe the question was, did yo 
in 1267 or -- excuse me in 13956 or 1967, raport any income 
with respect to the value of your distributive share from 
Gevyn Care poeeias ee which filed it's returns as an 
1120 - S Corporation? 
A No. 
Q With the resnect to the payments which have been 


stipulated to that you received from Gevyn Construction 


Company in 1365 or -- and 1967; did you receive a ee 
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from Gevyn in otherwords a Y-2 with respect to the amount 


shown as sr ary, as bonus? 
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A Yes. | 

Q Is it your testimony that there were no written | 
agreements, nothing in writing, let me strike that last 
phrase, nothing in writing. No written agreements which wer 
executed by you and the Ungars' prior to the agreement which 
is stipulated as Exhibit 3-C in the employment agreement on 
November 30th, 1365? 

A Yes. 

Q In the original fall agveements, that you have 
testified to; was it-“agreed or ever understood by you that 
if the arrangement worked out with Gevyn Construction Corp- 
oration that ee oe have the right to purchase stock at 
some future point? 

A No. 

Q You never understood that? 

A Not in that way you said it. No. 

Q Did you have any understanding in your original 
arrangement, commencing in 1963 that you might have a future 
right, or I should say a right to purchase stock in the 
future. 

A Your using the word purchase and it's difficult. 
When you use the word purchase I must say, no. TI had a 


right to the stock. 


— oo = oD ol oe oe oe 


i 


7 
5 


IVLE? - CROSS 7 


ate octet ci tie tenant ataetatitetetetti na era a 
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Q There was no understanding that there was a right 


-a 
to purchase? | 
A I had a right to the stock -- 
MR. PANUTHOS: Thank you. | 
A -- I wasn't going to have to purchase. 


MR. PANUTHOS: TI have no further questions, Your 


Honor. 


THE COURT: Any redirect? 
MR. WEISS: None, Your Honor. 
THE COURT: Thank you, you may step down. K 


(witness excused) 
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" BY MR. PANUTIIOS: 

" Q Mrs. Ungar could you please tell the Court of wha 
. association you had with Gevyn Construction Company? 

" A Yes. Secretary Treasurer. 

. Q And what period of time was that? 

16 


A 1958 until March of this year. 


oe 


Q Are you -- were you an original founder of the 


corporation? 


A Yes. 


Q When the corporation came into existance, what 
was the nature of the stock ownership at that time? Or lI 
should say, who held -- who held the outstanding shares of 


stock, do you recall? 


A George held two-thirds and I held one-third. 


te 
wt 


Q Did there come a time, Mrs. Ungar that you came | 


| 
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in contact with Mr. Ivler. the petitioner in this case? 

A Yes. 

Q Could you tell the Court when that was? 

A I don't remember exactly. 

Approximately. 
Approximately 1960. 

Q And what was the nature of that.relationship? 

A Mr. Ivler was associated with a law firm named 
Galef and Jacobs, and he began to represent Gevyn Construc- 
tion. 

Q Did the nature of that relationship -- Mr. Ivler 
being attorney for Gevyn Construction Company change at 
some point? 

A Yes. 

Q Could you give us some back -- the Court scme 
background to what happened and when? 

A Sometime in 1963, I believe it was 1963, Mr. Ivley 
suggested that he would like to join Gevyn Construction 
rather than continue in the practice of law. 

Q And what -- how did you respond to that? 

A Well, Mr. Ivler basically stated that -- that 
he would prefer to get involved in a private business where 
-he felt he could make substantially more money than being 
a practicing attorney, and that sn: eed like to join us; 


and felt that he had you know all kinds of abilities that 


| 
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he could offer, and we said well let's:.try. working -topether 


and see whether or not it becomes a good association and 
Mr. Ivler then said that certainly he would want ultimately 
to be able to own a Piece of the business. And as a result 
we said, well, lets work together for two years and see 
whether or not it's a successful association and we're 
happy with one another and if so, then he -- then you can 
Purchase one-sixth of the corporation, and then we'll continhe 
working together for another three years and if it remains 
a successful association and we are happy with One another, 
you can ultimately buy up to one-third of the corporation. 

Q And Sime wale iioiec of this discussion took 
place when? 

A It beek eas in July I think of 1963. Something 
like that in Las Vegas. i 

THE COURT: In Las Vegas? 
THE WITNESS: Yes, we were there on eae 

together, the four of us. The Ivler's and my husband and I 
were on vacation together and during that time Mn. Ivler . 
started the discussion about the fact that he would like to 
go into business, rather than to remain in the Practice of 
law. 

Q And, you testified that -- that one-sixth was to 
be purchased in two years contingent upon the association 


working out? 


82 
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A Yes. We had no idea whether, because Mr. Ivler 
was a good lawyer that would make him good in the construction 
business; and we said let's work together for two years and 
let's see whether or not -- you know -- this can be a 
successful association. 

Q Did you make any salary arrangements in that -- in 
the interim at this meeting. In otherwords did you tell Mr. 
Ivler that he'd be entitled to any -- any salary during that 
period of time? | 

A Yell I -- there wasn't one particular meeting. 

The discussions commenced when we were on vacation. 
Q And they continued? 
A And they continued. And ultimately when Mr. Ivler 


did join us, he did get a salary. Yes. 


THE COURT: You mean to say that -- you said let's 
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work together, without saying, you work for us and we'll pay 
you $10,000.00 or five thousand or -- 

CHE WLTHLSS: -No -= 

THE COURT: -- what do you mean; work together? 

THE WITNESS: -- what I mean is originally, it 
was more a loose discussion than anything else. It was a - 
you know, the practice of law is a -- not -- 

THE | COURI: : know what the practice of law is, 
I'm asking you a question. I'm saying -- your talking to 


him,. obviously saying, let's work together, now -- what 
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gether, he said let's 
COURT: Alright. 
WITNESS: -- work together, and we said, well 
let's talk about it. Let's discuss a -- 
THE COURT: Discuss what? 
THE WITNESS: -- let's btieuas how you could join 
Gevyn and at the same time ultimately buy into Gevyn, and 
the discussions went back and forth for quite some period 
of time, and as to just how and in what way this could be 
accomplished and at the same time not -- we.were not pre- 
oaeed to say on day one, "of course, come in and be our 
partner." So, ede was no discussion during the early 


discussions as to specifically how much salary would be paid 


UNGA!? 
do you mean? 
THE WITNESS: Now, we didn't say let's work to- 


but it was ultimately worked out' what Mr. Ivler was going 
to be satisfied with; and of course, the salary was to remain 
low so that he could have enough money to purchase ne 
of the stcck at the end of the two years. So that he would 
be drawing as little as possible out of the corporation and 
so that the amount of profit that he would be earning during 
those two years, would be highest possible number. 

THE COURT: Let me get your understanding correct. 
You say, that he would have a salary as low as possible so 


that he would have enough money to buy the stock later on. 
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Now if he got a low salary, how would he have enough money 8 
to buy the stock? 

THE WITNESS: I'm sorry if I omitted that explan- 
ation. I think what was finally agreed to, was that during | 
the first two years, he would participate in the profit of | 
the corporation to the extent of one-sixth of the profit 
that was earned during the time that he was employed in those 
two years, and that he would get a bonus at the end of the 
two years of the difference -- the excess between what he 
obtained a salary and what his one-sixth profit participa- 
tion would be and that those funds would be used for him 
to buy the stock of the corporation, and that it would be 
the only way he could buy the stock. 

THE COURT: I see. 

MR. PANUTHOS: And from whom was Mr. Ivler going 


to buy that stock? 


: 
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A My recollection is that that was one of the thing 
we had not -- certainly not discussed as between ourselves 4 
Mr. Ivler; and something that we didn't -- the mechanics 
that we had not worked out, whether he would buy my hus- 
band and my stock or whether there would be some method of 
his buying corporate stock. Those mechanics were not 
worked out, when Mr. Ivler joined us. 

Q And is that the reason for the number of memor- 


andums which -- and correspondence between yourself and 
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your attorney and yourself and William Ivler, trying to 
work out the arrangement by which this agreement would be 
finalized? 

A Well, after we started to work together, Mr. Ivler; 
became very interested of course in determining just how 
was this mechanically going to be accomplished, and he 


contacted the law firm of Marshall Bratter where he had a 


friend, and discussed with him how are we going to do this 


CS 


practicably. Am I going to buy Ungars' stock, am I going 


. 
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to buy Gevyn's stock. When I take the money out of the 
corporation that represents my profit, I'm going to have to 
pay a tax on that, therefore it's going to diminish th: 
amount of cash that I have available to buy the stock. How 
is this all gonna be done? And Marshall Bratter began to 
consider the problem of how oeuke this be done most benefi- 
Cially for Mr. Ivler, and at the same time, without adversly 
affecting Gevyn or ourselves. 

THE COURT: Well, if ne asked them all those 
questions, how do you know’ about it? 

THE WITNESS: Because these were discussions we 
had altogether. Mr. Ivler brought -- 

THE. COURT: oh -- you mean you were all there? 

THE WITNESS: Yeah. Essentially, we were -- 

THE COURT: Alright. 


THE WITNESS: -- altogether we all had -- 
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THE COURT: Alright. 

THE WITNESS: -- in mind -- 

THE COURT: I'm just asking you. You said he said 
so and so and I was wondering how you new it. The three 
of you were there for a meeting at that law firm? 


THE WITNESS: Right. It was -- it was more than 


THE COURT: I'm -- 

THE WITNESS: -- in -- 

THE COURT: --I'"m just asking you. You made a 
statement saying that he said, "How am I going to get this 
money, how am I esti to the tax on it, how's this going 
to work out. £ assumed that that was a meeting at the law 


firm with one of the members of the law firm. Is that -- 


THE WITNESS: Yes. , 


' 
| A 


THE COURT: =~ right? Alright, that’s all I'm 
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asking. 

MR. PANUTHOS: Mrs. Ungar, id there come a time 
in this association with Mr. Ivler that a - that things 
changed or that a .-~ that negotiations with oesoert to this 
purchase of an interest stopped? 

A About one veur into the relationship, we became 
unhappy with the association. 

MR. PANUTHOS: Can ae can you -- ~°. 


THE COURT: Who's we? 
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THE WITNESS: My husband and myself. 
THE COURT: Alright. 


MR. PANUTHOS: Can you explain that a Little bit 
more for the Court. Did -- were you unhappy with -- with 


Mr. Ivler's performance? 


what -- is there any specific item that you can say that; 


where Mr. Ivler's performance was unsatisfactory? 


| 
| 
A Yes. A 
Q Could you further explain to the Court exactly 
A I don't really know that I could say the perform- 
ance was unsatisfactory. ‘Just net communicating with one 
another probably, he was not taking care of matters the 
way we thought he should. He didn't feel that way and some} 
how or another we were just -- the association wasn't work- 
ing out. We were not jiving together the way we had 
thought we were not taking each -- the area of responsibi- 


lity that my husband and I had comtemplated and a -- 


Q Can you. «= 


A --we were just -- 

Q an you pin point a tim: or was this sometine 
in 1964 or 1965? 

A Probably around the middle of 19 -- 1964 after 


we had been together for about a year. 


Q Did you -- when you reached a point of becoming ce 
dissatisfied or unhappy with your association, did you . 
| 
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then change your mind or your thinking with respect to a <-- 


A Yes. 
Q What specifically -- what did you decide at that 
point? 


A We -- we told Mr. Ivler that we did not want to 


i any potential purchase of an interest in Gevyn? 


continue down the road if ultimately becoming mutual owners 
th of Gevyn Construction, because we were not -- we were just 
not ‘functioning well together. 

Q And what was Mr. Ivler's response? 

A Mr. Ivler is ultimately the one whe suggested tha 
we could not be boerame ts together. Perhaps he could stay 
and -- stay for at least another whatever that period of 
time of employment agreement comtemplated. Sta’ and stay 
instead on this basis, on a very substantial eotipenaet ion 
basis, ah -- to complete various things that he was working 
on considerably to replan his life, but anyway it was 
ultimately Mr. Ivler's suggestion that, "Let us do it then 
in this way." If you don't want me as a partner, and you 
don't ene a really permanent association, let's try this 


methodology. 


Q And is what your saying that, this is what led to 


ae ae ee —— = 


eventually that 1965 agreement which was executed by your- 
self, by your husband and Mr. Ivler? 


A Yes. 
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In which he was paid a substantial bonus ~ 

Yes. 

-~ and salary? 

MR. PANUTHOS: Can I have a nee Gone Honor? 

THE COURT: Yes. 

MR. PANUTHOS: Mrs. Ungar, just to back track a 
little bit. I want to be sure that this original arrange- 
ment that you had with Mr. Ivler was clear. Your under- 


standing of that arrangement. Your understanding that you 


a veto power, in otherwords that if you were dissatisfied 
or Mr. Ungar was dissatisfied with the relationship ah -- 
that -- ah -- he would not get a one-third interest -- or 


actually one-sixth interest as you testified to after two 


years. In otherwords, at at any time you could say ‘we 


“aré not going-to allow you to purchase one-sixth interest? 


a 


‘ 


onme. 
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A Absolutely. We ‘weren't’ 2repared to say that on 
day one, by all means we want to sell you one-third of our 
corporation. Our corporation was really not for sale. We 
wanted to see could we work together and was this oe to 

‘be a mutually agreeable relationship. If it was, we recog- 


nized that Mr. Ivler ultimately wanted to be an owner, 


| 

| 
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had and that you expressed to him that you had a kind of 


if it worked, then we would give him that opportunity. 


Q During the period, 1963,-196%, 1965, 1966. Did 


you always consider you and your husband one hundred oo 


ese 
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owners of Gevyn Construction -- 
A Yes. 


Q =- Corporation? 


MR. PANUTHOS: Your Honor, I have no further 


questions at this time. 


THE COURT: You may cross-examine. . 


CROE*-EXAMINATION 


BY: MR. WEISS: 


Q Mrs. Ungar, do you consider yourself a truthful 


person? 


A Yes, I do. 


Q When you téll somebody a something do you norma- 


lly tell: the truth? 


A tes, 1 do. 

Q In your relationship with other 
ful in your opinion. Is that correct? 

A Yes. 

Q You testified that you and your 
Ungar became dissatisfied with Mr. Ivlers 
that correct? 

A Yes. 

Q When did that happen? 


I don't recall exactly, but -~ 


people are truth- 


husband Ceorze 


to 


performance, is 


THE COURT: ‘“Jell, to the best of your -- 


THE WITNESS: -- to the best of my recollection, 
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within about a year. 
MR. WEISS: Did you tell Mr. Ivler this? 
Oh, yes. 

Q Approximately, how many times? 

A I can't recall. Quite a number of times, as he 
told us, he was equally -- or at least he was dissatisfied 
as well --+ 

THE COURT: I dontt want to interrupt your cross- 


examination. When you tell somebody your dissatisfied with 


something, how do you do it? I mean what -- you know -- 
what did you do? | if 

THE WITNESS: We said Bill, we don't like the 
way you've handled this eavelaula negotiation. When you 
come back from the negotiation we don't know what's been 
said or what's been agreed to, you haven't followed up 


on.it, we don't feel that the figures your revolving make 
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any sense whatsoever. Why are you doing this in this 
fashion? | | 
THE COURT: What did he say? | 
THE ‘IITNESS: He felt that the -- 
THE COURT: Well, now, what did he say -- not 
what he felt. 
THE WITNESS: -- he-say -- he argued. He said I 
don't see what's wrong with the way I have developed these 


negotiations, I think it makes a great deal of sense that 
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wife? 

“A. Yea. 

Q Did sas socialize a great deal? 

A I don't know about a great deal, but we did ° 
socialize. 

Q Socialized. And that relationship did not change | 


92 
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we should do this particular thing or not do that particu- 
lar thing. 
THE COURT: He's talking to you and your husband? 


THE WITNESS: ‘Yes. 


THE WITNESS: Not to my recollection, no. 


THE COURT: Proceéd. Alright. I beg your pardon 


1 
THE COURT: And nobody else was present? 
MR. WEISS: During this period of time, when vs Pe 


telling Mr. Ivler these opinions that you held of ‘his 


performance, were you still a personal friend of his and hi 


| 
during this period of time, did it? | 


A The personal relationship certainly deteriorated 
at some point -- 
Q What point? 
A -- I'm not sure I can tell you just when. 
THE COURT: Well give us an approximation. 


THE WITNESS: I really <on't reeall. 


MR. WEISS: Was it within a year? 


\ 


af 
"' 
ai 


ae. 
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A 


Q 
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Oh, ne. 
A year and a half?. 
~~ I really don't recall. 


Are you referring to the time when the agreement 


dated November 39, 1955 was executed? 


A 


I just don't recall what the social or personal 


relationships were throughout this period of time. 


Q 


A 


Q 


Well, in any event -- 
There was -- 


-- we can agree that you became dissatisfied 


with Mr. Ivler in the first year and so did your husband 


George Ungar; and that this dissatisfaction was expressed 


to Mr. Ivler on a number of occasions during that time 


of frame , is that correct? 


Mr. 


Bratter? 


A 


That is correct. 

Now, did there come a time when you accompanied 
to visit with the law firm of Marshall Bratter? 
Yes. 


What was the purpose of going to see Marshall 


For them to help us work out a methodology or the 


mechanics of attempting’ to ultimately be able to bring 


this program that we had discussed to -- through issue 


should we do so. 


Q 


Which program? 


UN'AR - CROSS : : 
96a 
I 1 A Mr. Ivler's purchase of one-sixth of the stock 
i 2 at the end of two years and another one-sixth at the end 
c 3 of -- for the three years. 
i“ 5 4 Q Are these visits to the Marshall Bratter firm, 
fo i 5 took place when? 
i A I don't recall specifically. 
| 7 Q Were they more than one year after the relation- 
3 8 ship began? 
oo; 9 A ZI don't know. I don't recall. 
eg 
t 10 Q Well, do you recall the date of the execution of 


A Do I -- no I don't. 
Q Do you know it was signed on -- 


A Yes. 


-- November. When was it signed? 


Se EE = a 
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I don't remember when it'was signed. 


> 
WA 


Was it signed after November 30, 1965? 


=-_ 
L | 
~ 
~] 


> > 


rt 


don't recall. 

Q Approximately, how many months prior to the 
execution of that agreement had you commenced consulting 
with Marshall Bratter? 

A I just don't recall. I -- I know we consulted 
with Marshall Bratter throughout 2 period of time, but just 
what that period of time was meters ‘the. Revenbar agreement, 


I don't recall. 


i the November 30th, 1965 document? 


ma Se Ee Se & 
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'Q Did you commence consulting with Marshall Bratter 
following your feelings of discomfort with Mr. Ivler's 
performance? 

A I would assume we first started to consult with 
Marshall Bratter. 

THE COURT: I don't understand that answer. The 
question was, would you repeat the question. 

MR. WEISS: Did you commence consulting with 
Marshall Bratter after you began feeling thet you did not 
like the performance of Mr. Ivler? 

A No, i don't think so. 

Q So it’s your testimony that you started consul- 
ting with Marshall Bratter. prio: to the time's when you 
felt that Mr. Ivler was not performing properly. Is that 
correct? 

. 

A It's my testimony that I don't recall when these 
consultations started. 

0 But, you do recall that you became dissatisfied 
within the first year? 

A I said approximately. 


Q Okay, we'll accept that. I would like to show 


you what has been marked as Exhibit 7G, Mrs. Ungar. Would 


you very carefully review that document. Do you recall 
preparing that memorandum, Mrs. Ungar? 


A Maybe. 


ite) 
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Q Is that your handwriting at the bottom of the 
second page? 

A. Yes. 

Q Do you recall -- 

E COURT: How about the top of the first page? 
WITNESS: This? 
COURT: Yes. 
WITHESS: Yea, that's mine. 
COURT: Alright. 
WEISS: Do you recall when you prepared it? 
A Ho I don't. 
| Q It was following consultation with Marshall 
Bratter, was it not? 

A It would appear that way. 

Q And, at the bottom of the second page, the last 
paragraph, there's a reference to a date, June 30, 1965? 

A Yes. | 

Q Which was a date prior to the preparation of this | 
memorandum. Was it not? 

A I don't know. 

Q Now, Mrs. Ungar, eke you say that at the time 
you prepared this memorandum, that you felt displeasure 
with Mr. Ivler's performance? 

A I would say that very early into the relationship) 


there was displeasure on both sides. It was not sufficient 


ae 
el 


7 
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to obviate continued effort at working together, there was 


a general liking for one another and I thins these things 


interplayed. 


We had arguments, we had disagreements we made 


them up we said we'll. do it differently some other time. 


wasn't a cold calculated as of today, the relationship is 


no longer a~cseptable. 


It was a continuous back and forth 


of moments of displeasure and moments of making other 


arrangements and I really can't tell you what -- since I 


don't even know when this was drawn, I cannot answer you. 


THE 
this and that 
MR. 
THE 
MR. 
THE 
MR. 


7 G would you 


COURT: 


paper 


WEISS: 
COURT: 
WEISS: 
COURT: 
WEISS: 


say that you felt displeasure with Mr. Ivler? 


We're talking about -- when we say 


Talking about Exhibit 7G 
-- we are taling about 7G. 
Yes. 


Alright. 


Well, at the time you prepared Exhibit 


A I would have to say, yes. 
Q Where was that expressed in this memo? 
A This memo doesn't address itself to Mr. Ivler's 


performance at all, one way or another so it's not -- 


Q But it does, excuse me -- 


A -- not a -- I was going to say this doesn't 


discuss whether we're happy or whose doing what, whose 


working on what and so, it doesn't say anything about that 


ee es esters: tesa 
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whatsoever, I don't think. 

Q I'd like to read a portion at the top of the 
second page. Quote, "Therefore, I reminded him, referr ng 
to Mr. Alyson, that our wills left you, referring a te: 
Ivler, one-third right now and that on the redraw of the 
wills, we would again leave you one-sixth paren,: one -: 


sixth being your -- your's after this agreement is executed 


close paren. Is ‘that a truthful statment, that you 


left Mr. Ivler the stock in your will? 


O 


A I don't remember. 

Q Well you said that you told the truth when you 
communicate with other people, did you not? 

A That's what it says here, and it may very well 
so, but I do be deuk 

Q Do you recall preparing this memo? 


A Yes. 


? 


Q Are we entitled to assume, that if you wrote it 


Va 
fi 


5 


in this memo that it's a truthful. 
that you made it? 

A Certainly I'm not suggesting otherwise, I just 
do not recall some of these things, and that's one of the 
things I don't recall. 

Q Did you consider the preparation of a will to be | 
an important event in your life? 


A Yes. 


, 
7 
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Q And was Gevyn Construction and important asset in | 
your estate? 

A Yes. 

Q That you had left somebody one-third of your 


ownership in that important asset in your estate, wouldn't 


A I just told you, I de not recall. 


| 
you recall it? : 

Q Certainly it's not a frivolous act, is it? | 

A No it's not. 

Q It would be something that would be decided upon | 
after a great deal of consideration? 

A Yes, I would assume so. 

Q And consultation with your husband? 

A I would assume so. 

Q Because clearly the implication of this memoran- 
dum, is that a memorandum -- that both of you left one-third: 
is that correct? 

A tes it -- it certainly says -- 

MR. PANUTHOS: Your Honor I'm going to object 
to the form of the question it -- 
THE COURT: Overruled, he's in cross examination. 
THE WITNESS: ‘Yeah, it would appear that way. 
MR. WEISS: Do you recall having such conversations 
with your husband? 


A Frankly, not before I read this. Now that I've 


oy 


ane Bi ann tte ni et a te he abeattl  tiatalemner tt ait A Hct mes it a i witha cad eee ae at ia wn A it atin ay een oid a 


UNGAR = CROSS 
read it, I have some vague recollection. 


2 Q But you do recall? 


A Vaguely,; yes 


on a basis of trust with you and your husband in this 
memoranda, marked as Exhibit 7 G? 

A Yes. 

Q Would you read that portion. 

A I presume you mean,"Thus it is up to you whether 
you want to live with us another three years on our word 
that we are getting another one -- that you are getting | 
another one-sixth at the end of the fifth year, and on our 
further vord that our wills once drawn will not be alte mgyi 


during the intervening years." 


. > - 


Q Yes, do you recall writing that? 
A Wo, I don't. 

But it is your -- 

Obviously, I wrote it. 

-- right. 


A But, 1 do net recall it. 


' Q Thank you. Now, do you ask Mr. Ivler to continues | 
| 
| 


Q Mrs. Ungar, do you believe that a person who is 
unsatisfied with the performance of another individual with 


such an important state in the most important asset in your 


‘ 


estate would make statements such as this? | 
A Yes, I do. I think until such time as one has | 
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decided that .a'. relationship -is going.'‘to end,. ‘you. 


tw 
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keep on attempting to try to find a way for it to work, and 
we were not obviously at this point at a juncture of saying 


that's it, goodbye. So we were still attempting to find 


oe | 


ways and means of evolving a satisfactory relationship. 

Q And you recognize, did you not, that Mr. Ivler 
had an interest in that business? 

A I recognized that Mr. Ivler had a right at the 
end of two years to buy an interest in the business. 

Q ve had a right, is that correct? 

A At the end of two years, if we were mutually 
agreeable to do so, he could buy one-sixth of the business. 


Yes, I think this memo discusses that. And the date is 


= clear. June 30, '65 is two years after Mr. Ivler joined 
15 
us. 
: 16 : ; 

E : Q When did you agree with Mr. Ivler, he should have 

& 17 oS 

| - such @ right? 
Le . ° ° 

A I really couldn't say that specifically, either 

a 

a except that from the first time we discussed it he made it 
20 

i clear that eventually he would want to buy into the corpora- 
21 ! 

- tion. It was not interested forever not doing this. 
0) . 
Q Was there ever any suggestion that he would give 

23 

& up and surrender his entire law practice to work on a promis 
vt 


that had not been agreed wpon? vee 


5 
| : A I'm sorry, I don't know what you mean. Mr. Ivler 


approached us and wanted to get out of the law practice. ae 
felt there was no way to make -- he stated to us that nere 

was no way to make real money except in industry and that 

the construction business was one that he felt he could 
function in very satisfactorily and that he would like 

6 to find a way to get into it; and this was his suggestion, 


he could get into it buy joining us and if things worked 


' 


8 out, and if the relationship was a good one that he could 
| 9 ultimately evolve an ownership position in that corpora- 

10 tion. 

11 Q And did you agree that he would have such an 


| 18 


monmeetity interest? .- 

A We agreed that if we were happy with him, we 
would. Yes. 

Q When, at the end of -- 

A At the end of ue first two years, he would 
be entitled -- the end of two years to say to us, I now 
want to buy. He could also not buy. 

Q And at the end of five years he would be able 
to get another amount -- 

A One-sixth. 


Q -~is that correct? | 


A Yes, right. ) 
Q Now, Mrs. Ungar, you testified that you went out 


to Las Vegas on a vacation with the Ivler's in duly of 1963, : 


q 
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, 1 is that correct? | 
i f 2 A Yes. | 
| 3 Q Who invited who? | 
i 4 A I'm sorry, I can't remember. I think we invited 
5 | the Ivler's. | . 
| 6 Q Who paid for the trip? | 
| 7 A I think we did. | 
8 Q For the entire trip? | 
| 
i. 9 A I think se. | 
| 10 Q For both couples? 
11 | A) tees think SO. 
i 12 THE COURT: You mean, you don't remember? 
| 13 THE WITNESS: Not really. I don't recall whether 
1s this was cematies sae paid for or everybody paid for them- 
i 15 selves. 
16 MR. WEISS: Is it your testimony that you don't 
a ie uw recall --- | 
fi Ae | THE WITNESS: .T don*t,; no. | 
b i oe | MR. WEISS: -- who paid.- Do you recall that 
: = you paid? 
: | 5 A No, I don't really recall who paid. 
| ee Q Do you recall af Gevyn paid? 
| -— A If £ don't weeall sho taid. . Noe I don't. 
i as Q You tayiied the Ivler's? | 
| » A I believe -- that's my best recollection. \ 
| | 
i 
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1 THE COURT: Have you ever in the past, paid for | 


somebody's vacation? 


to 


3 ' THE WITNESS: No. 


+ THE COURT: You don't remember whether you did in 
| 


this instance? 


Not | 


a ae THE WITNESS: No I don't. I don't even recall.if 


7 it was a junket trip or -- 


| 
8 THE COURT: What do you mean junket? | 
9 THE WITNESS: -- Well there are hotel's that 


10 invite people to come out to Las Vegas, there are loads of 


11 of. those tours-and’ things;’and:I just don't recall. 

12 MR. WEISS: . Do you recall the name of the hotel? 
13 A I just heard it stated, otherwise I wouldn't have. 
14 Q “Well was that the name. Tropicana. 

15 A Tropicana, I don't recall. : 

16 Q Had you been an before? 


17 A No, I don't think so. 


6 Q Was your husband at the Tropicana before? 


19 A I don't think so. 


20 Q So that he had never went to a junket to the 


Tropicana before? 
= A No, It is -- not to the best of my recollection. 


)! 4 
as : THE COURT: Have you ever been on a junket to 


a "ss THE WITNESS: Las Vegas. Many times. 
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1 | * MR. WEISS: At that point in 1963? | 
2 A I think so, yes. | 

3 Q With whom? | 

A My husband. 

Q No, but who was the person who arranged the trip? 
A You mean the hotel? 


How did you make the arrangements to go on the -- 


. I think they were through the hotei I reall: 


‘ 9 don't -- 
a 

10 THE COURT: Well, you said that you went out there 
on a junket? 
12 THE WITNESS: No, I said I -- 
- ‘THE COURT: -- this -- 


THE WITNESS -- could have been a junket. 


THE COURT: -- alright , you said you have + 


=m a om mo oe ee 
> 


ae THE 
| 
| 


_ WITNESS: - I do: not recall -- 
17 ae = : 
THE COURT: --‘been there before on a junket. 
13 a 
THE WITNESS: -- yes. 


| 
| 2) 


THE COURT: Now, who arranged it? How do you get 
invited to a junket as you -- I don't know anything about it 
I want you to tell me. You're familiar with it apparently. 

THE WITNESS: Not very much. You get a little 
ecard and it invites you to a junket, there all different 
ones and you -- 


THE COURT: And it says bring your guest? - 


106 
108-a 


THE WITNESS: -- Ah, -- 
THE COURT: I'm asking you, I want -- 


THE WITNESS -- I -- I -- 


os 


THE COURT: -- to know, I haven't been to any 


junkets in Vegas, but you tell me that you've been there 


THE COURT: I'd like to know about them. How do | 


s 
o 


they happen? 

THE WITNESS: I really can’t tell you Your Honor, 
there are tons of mailing pieces that come in the mail and 
they invite you to junkets to not only Las Vegas, to all 
over the world, where there are package tours of all differ- 

ent oe and a ws normally they -- 

THE COURT: £ know what a package tour is, but 


your talking:about.a junket -- 


= = oo oo me ee oe 
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THE WITNESS: Yes. 


2 


| 
| 
: many times. 
THE WITNESS: -- I have , yes. 
| THE COURT:-. -- I assume from what you say that 
they pick up the airlines, they pick up the hotel's, they 
pick up all your meals. Is that right or is that wrong? 
THE WITNESS: The ones that I've been on, that 
is correct. They pick up -- 
THE COURT: All over the world? 
THE WIINESS': (No. ine Sucens that I've been on 


the hotel -- 


a2 
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THE COURT: To where? 
THE WITNESS: -- pays, I've been to Las Vegas 
on a junket. 


THE COURT: One or more? 


THE COURT: Many. 


THE WITNESS: uh - huh. 


' 


THE WITNESS: -- many. 
{ 
| 


MR. WEISS: And do they always pick up the tab for! 
beth the husband and the wife? 
A No, not always. 
Q And do they always pick up the tab for other 


couples that you bring along and invite? 


A No. I think each couple has to be invited by 
itself. 


junket by filling out some sort of information to evidence 


the fact that he would gamble and has the means to gamble? 


A I don't really know 
Q Did the Ivler's fill out such an application for 
this trip? 
A I have no idea. 
Q We do agree, do we not Mrs. Ungar that Mr. Ivler 


had an interest in Gevyn by agreement. Is that correct? 
MR. PANUTHOS: Your Honor, I'm going to object 


Q And doesn't.that couple have to qualify for a 
at the form of that question. That calls for a legal 


| | igs: 
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; . 1 conelnsion. 
§ ; 2 THE COURT: Overruled. You may answer the 
3 question. 
i 4 THE WITNESS: Mr. Ivler's relationship to Gevyn 
| 5 | is the one I've already testified to. . | 
6 MR. WEISS: Did you consider that he had an 
i 7 interest in Gevyn? 
8 * ‘ ; + a: 
‘ A I do not so consider it. No. 
% 
Cy 9 Q Did he have an interest in any aspect of Gevyn? 
i 10 A He had a -=- he had as far as I'm concerned after 
| | 5 il two years if we were happy together -- he had the right 
12 to say I want to stay with Gevyn, I want to buy my one- 
: 13 sixth at this point and make this a permanent relationship. 
g s Q ' And you I think testified that you anticipated 
as that he had -- he would use his one-sixth of the profits 
: - of Gevyn to pay for that stock. Is that correct? 
i A In the original discussion we had, we so contem- 
plated, yes, until we ran into all kinds of problems. 
19 " 
z Q That was -- when was that understanding? When 
| 20 , , : 
& ; did you first reach that understanding? 
21 ais P P ‘ 
A I think it evolved during many conversations that 
>) 
i an took place after our first Vegas discussion. 
23 > P P A 
f Q Was it within the first year? 
2+ 
A Yes. 
. Hg Q And it was your understanding that was the ages 
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that he would have :a one-sixth interest:in. the profits? 
A ew: 
Q Who prepared the ~a returns for Gevyn Constructi 
Corporation? 
A Gluckman and Gevyn. 
Q Did you sign them? 
I don't recall. 
Did you review them before they were filed? 
Yes. 
As did your husband? 


A I really don't know, or don't remember. 


Q Was there -- was there ever any indication on the 


had a one sixth right to the profits of Gevyn as earned 
in those years? 

A No. 

Q Why not? 

A I con't even know if Gevyn declared a profit 
in those years. I don't recall the particular years in-. 
volved. 

Q You don't recall if there was any profit reported 
to Gevyn Construction -- 

A I don't recall. 

Q -- in 1963? 


A I don't recall. 


tax returns for 196:, 1964, 1965, of the fact that He. Ivier 
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1 Q 196% or 1965? 
2 A No, I don't recall. 
3 Q Was business good in those years? 


4 A In our business, that's not possible to say. Our 


6 you can't say if it was good or if it was bad; and I don't 


$ 
‘ 
i 
a 
é 3 jobs run for two and three years and until a job is over, 
b 7 recall particularly whether the years you mentioned were 

i 3 good years or bad years or whether any jobs were finished 
r* 9 in those years. 

| 10 Q Well, Mrs. Ungar, at the time Mr. Ivler joined 
ot Gevyn, was there an earned surplus in Gevyn Construction 
we Corporation? 

13 A I don't know. 


1d Q Do you recall the number of $270,000.00? 


15 A Vaguely. 


16 Q What does it mean to you? 


ot ; 
‘ie 17 A I think it was a number that represented the 


amount of what we considered to be our assets at the time | 
that Mr. Ivler came to work for us, and he was not going 
to participate in that first $270,000.00. 

Q Why would you have to isolate $270,000.00 that 
existed there at the time if the only right he had was to 
the future earnings of the company? 

A Cause, he was going to. buy sto °*k. And when you 


buy stock, if there's value -- if there’s a piece of real 
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estate in the business, then he would be buying a piece of 


to 


that real: estate, and it was not our intention to sell him 
a piece of that ‘real. estate. 
Q But if he was going to buy the stock, he would 
4 be paying for it wouldn't he? 


A Well it doesn't mean we want to sell it. And as 


~~ 


I recall we didn't want to. I think there was a post office 
| 


building that we had built and that we owned, and we were 


Ee we ee SS EF FF 
ae 


AD, 9 not interested in selling a piece of that post office. 
10 Q Well, was that post office building in Gevyn? 
11 A It was. 
i Q Was it ever taken out of Gevyn? 
13 A No, it wasn't. 
- Q Did you isolate the Post Office building from 
- Gevyn so that he wouldn't have a share of it? 
16 - - ° P F 
¥ : A In our discussions with him, we did. Yes. 
eal 17 ’ : ; : 
Q Did you ever take the steps to isolate it? 
A There was no reason to take those steps. | 


Ll, 
i 18 


wd 
Q Well why not, he was -- you just testified that. 
he had a right in two years to buy one-sixth interest. 
Wouldn't he have a right to that -- all the assets in the 
company at the end of that time? 

A Yes, but I could worry about that at the time he 


made his purchase. Then I could take the building out or 


Marshall Bratter, I think, discussed with us maybe the 
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corporation should not no longer be sub chapter-S, but be- 


to 


come a regular corporation where there could be two classes 


of stock and one class could own something the other class 
didn't. I only -- I only recall that we were interested, 


my husband and I in retaining at least that Post Office 


going to sell that to Mr. Ivler or any interest in it. 

Q Isn't it true Mrs. Ungar, that the $270,000.00 
represented a calculation that you made as to what the 
value of Gevyn was at the time Mr. Ivler obtained a interest 
an it? 

A I don't think I said any different than you did. 
I said that he was not going to participate in the value 
of the ceuacian as of the date that he entered. He was 
only going to -- his one-sixth profit was only going to. 
be calculated beyond the point of what the corporation was 
already ‘ease when he joined us. 


| 
é | 
4 Bs, for ourselves. We were not selling that -- we were not 
| | 
| | 
| 


9) And the Post Office Building had nothing to do 
A Oh, sure it did. It was part -- it was in the 
and I do remember that we did not want to sell any part 


of that. I guess we contemplated taking it out perhaps 


before this was to take place, I don't recall. 


ts 
ue 


| 
corporation and a piece of property in the corporation q 
Q And was that the $270,000.00? 


9 
s , with that? 


7. + 
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1 A I don't think it was .alone. No. 
| 
2 Q No, I’m sure it wasn't. | 
| 
3 A No, I don’t think it was. | 
| Q What was the highest bonus you ever paid an 
' 


employee of Gevyn up until 1965? 


i A I really don't know. 
7 Q You don't recall? 
8 A No. 
"sp 9 Q Mrs. Ungar, were you very active in the, keeping 


the books of the corporation? 


A Yes. 


Q Indeed you knew every facit of the financial 
operation of your corporations, did you not? ‘ 


| 1s A No. 


| 
| 
| 
Q Was there anybody more active than you were? 
r) A More or less. | 


Q Did you prepare projections? 
Q And you watched the overhead very carefully, did 


A Z tried to. 
Q You knew what every employee was making, did you 
not? 


i would say I didn't. Mo. 


ts 
set 


Q Would you say most? 


/ 
} 
| rs 
5 
| : 
A 


A Generally speaking, of course I knew what people 
were making. 
Q 
A ] “ as) me w! babe 
No, answer the question. 
THE WITNESS: I don't -- whether the bonus policy 
was important? 


THE COURT: s, was it important or not impor- 


WITNESS: I don't know what the question is. 

THE COURT: Was the bonus policy of the company 
an important factor in that company as far as your concerned? 
Now that's a clear question. Your a capable women whose 
been keeping the < nancial records on this corporation. 
Your Secretary and Treasurer of it. Now I think you should 
know what that means, and if you don't I'll accept your 
answer that you don't know what it means. 

know. 

THE COURT: Alright. You realize I evaluate that 
in the overall context of your testimony. 

THE WITNESS: I don’t know understand what it 
means, whether it:'s an important -- 


THE COURT; Alright. 


THE WITNESS: -- policy -- 


MR. WEISS: Was it an important 
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functions as Secretary - Treasurer of that corporation and 
subsidiaries to know what the bonus policy was during 
the years that you were acting in those capacities? 
A Prior to 1965, I don't know that we had a bonus 


We did whatever seemed appropriate/in a given 


Q What was the largest bonus that you can recall 
{ 

having paid any employee during those years? 

A I don't recall. 

Q Was it more or less than $10,000.00? 

A z think it was less, 

Q Now, you testified that Mr. Ivler's salary was 
to be kept low so that his share in the profits after taxes 
would pay for i stock, is that correct? 

A I never said after taxes. The rest of what you 
said is correct. 

Q Oh. Well why couldn't he draw salary in a higher 
amount and achieve the same 

A You mean draw a higher salary and put it in his. 
own bank account and keep it available to pay his stocks, 
is that what you mean? 

Q Yes. 

A I suppose he could have which is the same result 
except he would have had to pay taxes then immediately on 


the much higher salary. 
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Q Well, how did you ant icipate giving him his Sharé 
of profits at the end of two years? 

A That was one of the thines we discussed with 
Marshall See tes, that we didn't know how to do it be a 
way that would be most intellegent for Mr. Ivler. That's 
one of the questions, I believe that was put to Marshall 
Pratter. How. : 

Q Well one obvious. way is to give hima large 
salary, is that correct? 

A Yes, it's one way to give him money, but it: 


results in very high taxes. 


Q Well. how does it -a-result of-a higher-tax return 


a dividend or share of Profits of a -—- an employment 


arrangement? 

A This was not my problem. This was the problem 
that was given to Marshall Bratter. tow. Is there someway 
that you can think of that Mr. Ivler need not pay very 
high income taxes on very high salary bonus or whatev 
whenever it was paid. 

Q Indeed, Mrs. Ungar wasn't it your objective, to 
give Mr. Ivler that stock so that it would not have any 
economic detrament to him? 

A To give him the stock? 

Q Yes. 


A I don't think we ever comtemplated making a present 


| 
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of the stock. I don't know what you -- 

Q Well, aren't you in effect testifying that that's 
what you were doing. You were giving up a share of your! |: 
profits in the: ‘company to give to him to buy your stock 
from you? 

A Uh-huh. 

Q Now isn't that your money? 

A If he has one-sixth of the profit, then it's 
his not mine. 

Q But you testified that he really didn't have one- 
sixth of the profits? 

A No, I didn't. I said that he was to get one- 
sixth of the profits. 


Q And that was his ownership interest? 


A One~-sixth of the profits doesn't give you stock, 


it only gives you one-sixth of the profits. 

Q But it gives you interest in an equity of 
business, is that ‘correct? 

A No. Profit sharing doesn't -- 

Q What did that -- 

A -- give you an equity interest in the business. 

Q -- when did that right to obtain one-sixth vest 
in Mn, Ivler? 

A I don't understand. 


Q When did he obtain that right and when did it vest. 
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When was he entitled to his one-sixth profit’ participation? 


A The end of two years. 


And if he left within the two years, he'd get 


I don't think we ever discussed it. 

Q What was your understanding? 

A I didn't have any on the subject. It was all 
much to complicated and once Marshall Bratter got in, it 
got so complicated that -- as I think this memo indicates, 
it was -- complications began to grow and grow and grow, 
and that's why Marshall Bratter got into it and they were 
to come up with something viable that was going to be good 
for Me. Ivler and good for us and -- 

Q Indeed, when Marshall Bratter came into the picture,- 
Mrs. Ungar, did you not want to continue the relationship 
with Mr. Ivler? 

A Oh, yes. 

9) You were fond 

A Yes. 

Q And you thought he was a good employee? 

A T don't think I ever thought of him quite in 
those terms but yes, I was fond of him and wanted to work 
with him. 

Q Mrs. Ungar, I would like to show you Exhibit 5-E. 


A Shall I read -it all? 
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Yes. 

THE COURT: Well, you read it, we're -- 

MR. WEISS: Just the first page. 

THE COURT: -<~ On, 

MR. WEISS: Well, I'd like to take a short 
recess. 

THE COURT: We're going to take a short recess 
for five minutes. 


THE CLERK: All rise. 


— 
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(Recess to change tape) 
THE COURT: You may proceed. 


MR. WEISS: Mrs. Ungar, have you reviewed Exhibit 


A Yes. 
Q Would you look at the first full paragraph on 


page two of that exhibit, and tell me whether that reflects 


( 


a) 


your understanding as told to Mr. Barr. 

A Ho. Lt does not. 

Q Mr. Barr was inaccurate? 

A Throughout the memo he's confused. 

Q I would like to show you Exhibit 8 H and ask you 
whether that's a letter you prepared and sent to Mr. Barr? 
Can I go off the record? 

THE COUST: Yes. 


(off the record) 
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THE COURT: Now answer that question again. 
You said I don't -- 

THE WITNESS: I doen't ~~ 

THE COURT: <= recall] -- 

THE WITNESS: --recall the letter. 

THE COURT: -- and I don't understand it. 

THE WITNESS: Right there -- right -- 

THE COURT: That's what you said. 

THE WIT : Yes. 

MR. WEISS: Well, Mere. Ungar, do you recall. that 
you and George withdrew substantial sums from the corpora- 
tion during the time frame covered by this November 10th, 
1965 letter? 

No. 

You don't recall? 

i don't recall. 

Are you familiar with the savings account 

listed on the third vage of that exhibit? 

Yes, I do recall savings accounts. 


What are those savings accounts? 


A They were corporate accounts. I'm sorry, 


were corporate money kept in our personal names for 
lence. 


names for convenience? 
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Q What type of convenience? 
A I'm not sure I recall exactly, but, I think there | 
was difficulty opening savings accounts in the name of a 


corporation in a regular savings bank. So that for, I think 


ve, 


years although these were corporate funds they were kept in | 


joint savings accounts. 

Q And do you see on top of that page,, the statment 
that although -- the following savings accounts which were 
corporate funds, although in the name of George or Evelyne 
--. Evelyne H. Ungar were transfered to Ungar account by 
general entry in October 1, 1965? 

A Yes, I see that statement. 

Q What does that mean? 

A a don't weeall. I don't recall the whole thing. 

Q You don't recall transfer of those funds from the 


books of the corporation to your personal accounts? 
WETSS: I have no further auestions, 


THE COURT: Any redirect? 

MR. PANUTHOS: Your Honor, I have one or two 
questions. 
REDIRECT EXAMINATION 


BY: MR. PANUTHOS 0 


Q Mrs. Ungar, just to clarify your understanding 
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with respect to the relationship of the fall agreemens, 
sometime in 1963. Was it your testimony that Mr. Ivler was 
to receive one-sixth interest after two years in nature 
of a profit sharing arrangement. In otherwords, no due, 
in Gevyn Corporation, but the right to purchase an equity 
interest in Gevyn? 

A My understanding was that at the end of the two 
year period this first two years, Mr. Ivler could purchase 
one-sixth of the stock of Gevyn, provided that my husband 
and I wanted him to. I mean in otherwords, provided that 
we all three wanted to continue forward together. 

Q Mrs. Ungar; many of the questions that have been 
asked of you by counsel for petitioner today such as the 
arrangement in 1963 on the trip to Las Vegas, has anybody 
asked you about this trin, you know, recently in the past 
few years or the past few days or the past few months? 

A No. 

Q S, this is the first time this 
question has been asked of you to recall back in an event 
of some twelve, thirteen years ago? 

A Yes. 

Q ie 4% similarily with respect to the question: of 
profit -- profit or loss of the corporations and some of 
the other arrangements. Is this the first time that you 


have had an opportunity to look at some of the documents 


‘ 


or that some of these questions have been asked of you? 


A 


Q And is the reason for your lapse of memory, basic-; 


ally a time factor that we're talking about events which | 
occured some ten years ago? | 
A I suppose so, I do not recall many of these 
details. 
PANUTHOS: I have no further questions, Your 
Honor. 
WEISS: I have no questions, Your Honor. 


COURT: Just a moment please. You may step 


(Witness excused) 
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STIPULATION OF FACTS NO. 1 


PAGE 126-a 
UNITED STATES TAX COURT 
WILLIAM M, IVLER & BARBARA IVLER 


Petitioners 


COMMISSIONER OF INTERNAL REVENUE 


) 
) 
: 
Vv. ) Docket No, 2491-73 
; ) 
) 
) 
) 


Respondent 


STIPULATION OF FACTS NO. 1 

The .parties hereby stipulate and agree that for the pur- 
pose of this case the following facts and exhibits attached 
hereto and made a part hereof may be taken as true, subject 
to the rights of the parties to introduce other and further 

eee not inconsistent with this stipulation and preserving 

the parties’ rights to object, at the time of trial, to any 
and all portions of said stipulation and attached exhibits 
as they may deem to be irrelevant or immaterial: 

1. The petitioners are husband and wife and resided at 
3 Nash Court, Stamford, Connecticut at the time the petition 
hereir. was filed. 

2. Petitioners jointly filed their federal income tax 
returns for the taxable years 1966 and 1967 with the Andover 
Service Center, Andover, Massachusetts. Copies of said returns 


are attached hereto as Exhibits 1-A and 2-B, respectively. 


. 
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3. Petitioner William M. Ivler (hereinafter referred 


to as petitioner) was admitted to practice law in the State 
of New York in 1947. 

4. Petitioner had practiced law in the City and State 
of New York continuously from 1947 to July 1963. 

5. In July 1963, petitioner was a member of the law 
firm of Galef & Jacobs in the City of New York, 

6. Commencing in approximately 1960 and until July 1963, 
Gevyn Construction Corporation (hereinafter referred to as 
Gevyn) was a law client of petitioner. 

a. In 1963 petitioner became associated with Gevyn 
full time and ceased the private practice of law. 

8. From July 1963 to January 1966, Gevyn became the 
low bidder as the general contractor for the following 
projects: 

a. Boston Veterans Administration Hospital - 
rehabilitation - approximately $4,200,000. 
b. Science Building No. 1 - State University Construc- 


tion Fund (N.Y.), new construction - approximately $2,500,000. 


| 
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c. United States Post Office (Hartford) - rehabili- 


tation and air conditioning - approximately $1,800,000. 

d. Mayview State Hospital (Pa.) - Male and Female 
Convalescent Dormitory - new construction - approximately 
$4,600,000. 

e. Warren State Hospital (Pa.) - Geriatrics 
Complex - new construction - approximately $6,400,000. 


’ 


9. Attached hereto and marked Exhibit 3-C is a copy 
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of an agreement dated November 30, 1965 between petitioner 
and George Ungar, President of Gevyn. (While the parties 
agree that this agreement was in existence, no admissions 
are made as to the tax consequences of this exhibit.) 

10. Gevyn paid the petitioner $160,000 on February 14, 
1966; $100,000 during the taxable year 1966 in monthly install- 
ments of $8,333; as well as an additional $6,833. Gevyn 
paid the petitioner $91,667 during the taxable year 1967 
in eleven monthly installments of $8,333. 

11. Attached hereto and marked Exhibit 4-D is a copy of 


a letter dated August 23, 1967 from George Ungar to petitioner. 
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12. Petitioner never received any certificates of 


stock of Gevyn,. 


{/3/ barbara Tyler 
BARBARA LVLER, Petitioner 


/[s/ william vt. Ivler : 
WILLIAM M, IVLER, Petitimer 
3 Nash Court 
Stamford, Connecticut 06902 


MEADE WHITAKER 
Chief Counsel 
Internal Revenue Service 


J 


By: _/3/ Pohert 2, Tauern 
ROBERT B, DUGAN 
Assistant Regional Counsel 
Post Office Box 9114 
J. F. Kennedy Post Office 
Boston, Massachusetts 02203 
Tel. No. 617-223-7065 


UNITED STATES COURT OF APPEALS 
FOR TEE SECOND CIRCU:7 
Cocca iceatieenapenteepaneiecertkaatate 
WILLIAM M. IVLER and BARBARA IVLER, 
Plaintiffs-Appellanits NO. 76-4232 
-against- 
COMMISSIONER OF INTERNAL PiVaNUE AFFIDAVIT OF SERVICE 


BY MAIL 
Defendant-Appelise 
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STATE OF CONNECTICUT ) 


SS: Stamford, December 17, 1976. 
COUNTY OF FAIRFIELD ) 


BEVERLEE JEAN GOYNES, being duly sworn, deposes and says: 


deponent is not a party to the action, is over 18 years of age and 
resides at 28 Center Terrace, Stamford, Connecticut 06906. 

On December 17, 1976, deponent served the within Joint 
Appendix upon Gilbert E. Andrews, Esq. and Mead Whitaker, Esq., 
attorneys fois Defendant-Appellee in this action, at the U.S. Department 
of Justice and Internal Revenue Service, 1111 Constitution Avenue, NW, 
Washington, D.C., respectively, the address designated by said attorneys 
for that purpose by depositing a true copy of same enclosed in a post- 
paid properly add 2d wrapper, in a post office depository under the 
exclusive care ana -ustody of the United States Postal Service within 


the State of Connecticut. 


SWORN TO before me 
f December, 1976. 


¢ sat 
David Leibowitt, 
Commissioner of the Superior 
Court. 


